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Introduction

JobWatch is an independent, not-for-profit
employment rights community legal centre
supporting workers in Victoria, Queensland
and Tasmania with their rights at work. We
are committed to improving the lives of
workers, particularly the most vulnerable
and disadvantaged.

How can this Guide assist you?

This Guide has been written to assist you by
providing information about both unpaid and
paid parental leave and other entitlements
as well as information about your rights on
returning to work, occupational health and
safety, discrimination, redundancy and what
claims can be made in the event you are
dismissed from your employment.

We always encourage workers to contact our
free and confidential Telephone Information
Service (TIS) for initial legal information
relevant to their situation - (03) 9662 1933 for
Melbourne metropolitan callers or 1800 331
617 for regional Victorian, Queensland and
Tasmanian callers.




Occupational Health and Safety

Working Safely

Transfer to a safe job

If, before going on unpaid parental leave, you
receive medical advice that it is inadvisable
to continue in your current role due to:

 anillness, or a risk, arising out of your
pregnancy; or

* a hazard connected with your position.

You may ask your employer to transfer you to
an appropriate safe job.

If there is an appropriate safe job available
and you have provided your employer with
evidence that would satisfy a reasonable
person of your pregnancy related illness,
or the identified risk, your employer must
transfer you to this job for the duration of
the risk period (which may be until you go
on unpaid parental leave). Your employer
must transfer you without any further
changes to the terms and conditions of your
employment.

The right to be transferred to an appropriate
safe job while pregnant is not limited to
employees that would otherwise have been
eligible for unpaid parental leave. This
request may be made by any employee,
regardless of their employment status or
length of service.

Paid No Safe Job Leave

If there is no safe job available in your
workplace that you can do during the risk
period, you may be eligible for paid no safe
job leave.

In order to be eligible for paid no safe job
leave, you must have been eligible to take
unpaid parental leave.

If you take paid no safe job leave, your
employer must pay you at your base rate of
pay for your ordinary hours of work during
the risk period (which may be until you go on
unpaid parental leave).

Your employer cannot force you to take
any other type of paid leave during the risk
period, such as personal leave or annual
leave.

Unpaid No Safe Job Leave

If you are not eligible for unpaid parental
leave and there is no safe job available in
your workplace, you have the right to take
unpaid no safe job leave. Your employer does
not have to pay you if you take unpaid no
safe job leave. Your leave would be unpaid
unless you took some other form of paid
leave that is available to you (for example,
paid personal leave or annual leave).

Working during the 6 weeks
before birth

If you would like to work during the 6 weeks
before the birth of your baby, your employer
is allowed to ask you to provide a medical
certificate within 7 days. The medical
certificate must state:

« whether you are fit to work;

* if you are fit to work, whether it is
inadvisable that you continue in your
present position because of illness or risks
arising from your pregnancy, or hazards
connected with your position.

Your employer is allowed to direct you
to take unpaid parental leave as soon as
possible if:

¢ you do not provide a medical certificate
within 7 days of their request; or

« if your medical certificate states that you
are not fit to work; or

* if your medical certificate states that
it is inadvisable for you to continue in
your present position and you have not
provided the evidence or correct notice to
take unpaid parental leave.

In these cases, notice does not apply and
the leave will count as part of your overall
parental leave period.



Personal Leave (Sick Leave)

If you feel unwell while you are pregnant
and still working, you are able to access any
personal leave that you have accumulated.
Under the National Employment Standards
(NES), full-time employees are entitled to 10
days of personal leave annually and this is
pro-rata for part-time employees.

If you take personal leave, your employer is
allowed to ask you for evidence to show that
you took the leave because you could not
work due to illness or injury. The evidence
must satisfy a reasonable person that you
were entitled to take personal leave. Evidence
often provided to show illness is a medical
certificate.

If you are covered by a Modern Award or
Enterprise Agreement, you may want to
check your instrument to see whether it
requires a particular kind of evidence and
also when leave can be taken.

Medical appointments may be covered by
personal leave in cases where an employee is
too unwell to work.

Employer Obligations under Case Study
Occupational Health and _ _
Safety Law Constantia works as a Team Lea_dgr in

a factory where products containing
Employers are obliged to provide employees hazardous chemicals are manufactured.
with a safe and healthy workplace under After consulting with her doctor, it is
occupational health and safety law. If you determined that during her pregnancy,
feel that your workplace is unsafe, contact she should not continue to work on the
WorkSafe in your state. floor of the factory as she would be in

close proximity to these chemicals.
WorkSafe (WorkCover Claims)

If you are injured at work, you may be able
to make a WorkCover claim. WorkCover is
a form of compulsory no-fault insurance
employers must have to cover workplace
injuries. If you make a claim which is
accepted, you may receive amounts for lost
income and/or medical expenses. In the
event of serious injury, other benefits and
payments may be available. If you have been
injured at work, contact WorkSafe in your
state. If you have been injured due to work,
legal advice from a personal injury lawyer is
recommended as soon as possible.

Constantia meets with her employer and
provides them with a medical certificate
from her doctor. It is determined that
Constantia will undertake administrative
duties until she leaves the workplace on
unpaid parental leave. Constantia is paid
at her usual hourly rate for this work and
works her usual hours.



Unpaid Parental Leave and
Other Entitlements

Unpaid Parental Leave

The Fair Work Act 2009 (Cth) provides
that eligible employees are, at minimum,
entitled to take up to 12 months of unpaid
parental leave. The right to unpaid parental
leave is one of the 12 minimum employment
standards known as the NES.

Your entitlement to unpaid parental leave
under the NES may vary depending on
whether you are a permanent employee (full-
time or part-time), or a casual employee.

Permanent Employees

As a permanent employee, you will be
entitled to up to 12 months of unpaid parental
leave if:

* you, your spouse, or your de facto partner
gives birth to a child (or adopts a child
under 16 years of age); and

* you have, or will have, a responsibility for
the care of your child; and

* you have completed at least 12 months
of continuous service with your employer
as at the expected date of birth of your
child (or, if the leave is adoption related,
12 months as at the date the leave is
scheduled to start); and

* you have complied with all notice and
evidence requirements.

Casual Employees

As a casual employee, you will be entitled to
take up to 12 months of unpaid parental leave
if:

* yOu, your spouse, or your de facto partner
gives birth to a child (or adopts a child
under 16 years of age); and

* you have or will have a responsibility for
the care of your child; and

* you have been working with your
employer on a regular and systematic
basis for at least 12 months as at the
expected date of birth of your child (or, if

the leave is adoption related, 12 months
as at the date the leave is scheduled to
start); and

¢ but for the birth (or adoption) of your
child, you would have a reasonable
expectation of continuing work with your
employer on a regular and systematic
basis; and

¢ you have complied with all notice and
evidence requirements.

If you have not been employed on a
continuous basis for more than 12 months (or
you have not been employed on a regular
and systematic basis if you are a casual
employee), you are not entitled to unpaid
parental leave under the Fair Work Act 2009
(Cth).

Timing Unpaid Parental Leave

If you are pregnant, your unpaid parental
leave can start:

* up to 6 weeks before the expected date
of birth of your child;

¢ earlier than 6 weeks before the expected
date of birth of your child if you and your
employer agree;

e during the 24 month period starting on
the date of birth of the child.

Your unpaid parental leave must end within
24 months from the birth of your child.

If you are not pregnant, your unpaid parental
leave can start:

e during the 24 month period starting on
the date of birth/placement of your child.

Your unpaid parental leave must end within
24 months from the birth/placement of your
child.



Extension of Unpaid Parental Leave

You may extend your unpaid parental leave
to a maximum length of 24 months by
agreement with your employer. You must
make the request to your employer in writing
and the request must be made at least 4
weeks before the end of your initial period
of leave. Your request to extend your unpaid
parental leave may only be refused by your
employer on reasonable business grounds.

‘Reasonable business grounds’ may include
that:

e accommodating your request would cost
too much money;

* there is no capacity to change the
working arrangements of others in the
workplace to accommodate your request;

* it would not be practical to change the
working arrangements of others in the
workplace or hire new employees to
accommodate your request;

* the requested arrangements would be
likely to result in a significant loss in
efficiency or productivity; or

¢ accommodating your request would be
likely to result in a negative impact on
customer service.

If you make a request to extend your period
of unpaid parental leave, your employer must:

¢ Discuss your request with you and
genuinely try to reach agreement;

« Consider the consequences for you if your
request is refused; and

* Respond to your request within 21
calendar days of receipt, and if they refuse
your request, provide reasons for doing
Sso.

If your employer refuses your request, they
must provide you with a written response
which must provide:

* the reasons for their refusal, including
the way in which the reasonable business
grounds they are claiming apply to your
request;

* any extension period the employer would
be willing to accommodate and if there is
no period, their response must say this;

¢ information about the dispute resolution
process available to resolve disputes
about your request.

Concurrent Unpaid Parental Leave

Parents are allowed to take unpaid parental
leave concurrently for all of their leave or

a part of it. The amount of unpaid parental
leave taken by one parent, will not impact

the amount of unpaid parental leave able to
be taken by the other parent, regardless of
whether the parents are working for the same
employer or different employers.

Multiple Periods of Unpaid
Parental Leave

If you have worked for your employer for at
least 12 months, you are then eligible to take
unpaid parental leave on multiple occasions.
For example, if you fall pregnant again,

you are not required to work for another 12
months before being eligible to take unpaid
parental leave a second time, provided you
are still working for the same employer.

Infant Death

If you are eligible to take unpaid parental
leave and your child is stilloorn or passes
away during their first 24 months of life, you
will still be able to take up to 12 months of
unpaid parental leave. Your employer cannot
cancel your leave, although if you would like
to return to work, you can do so.

If your unpaid parental leave has not started,
you are able to cancel the leave by providing
written notice to your employer. If your leave
has started, you are able to cancel the leave
by providing your employer with at least 4
weeks written notice. You must also provide
your employer with a return to work date,
which must be at least 4 weeks from when
your employer is notified that you would like
to return to work.



Flexible Unpaid Parental Leave

You can also take days of unpaid parental
leave as flexible unpaid parental leave.
Flexible unpaid parental leave means that
you can take unpaid parental leave flexibly,
as a single day or different combinations of
multiple days. The leave can be taken any
time within 24 months of your child’s birth or
adoption or in the case of the birth parent,
any time in the six weeks before the expected
date of delivery and within 24 months after
the birth of your child. The amount of unpaid
parental leave that can be taken flexibly
depends on when your child is born or placed
for adoption. As follows:

Time Period Number of Days

1 July 2025 to 30 June up to 120 days
2026

On or after 1 July 2026 up to 130 days

Flexible unpaid parental leave can be

taken both before and after taking unpaid
parental leave and can also be taken after an
employee has returned to work.

You must give your employer written notice
of your intention to take flexible unpaid
parental leave at least 10 weeks prior to the
start of your unpaid parental leave. This
notice must specify the number of days of
flexible unpaid parental leave you intend to
take. If the number of days you intend to take
changes, you should discuss this with your
employer.

Once your flexible unpaid parental leave is
approved, you must notify your employer,
in writing, at least 4 weeks prior to taking

a particular day as flexible unpaid parental
leave.

Employees who are pregnant and who are
eligible for unpaid parental leave can choose
to take some of their leave in a flexible way
before the birth of their child. They can take
flexible unpaid parental leave up to 6 weeks
before the expected date of birth.

Case Study

Eliza had been on unpaid parental leave
for 10 months when she decided she
wanted to extend her leave for a further
12 months.

Eliza wrote to her employer 6 weeks
before her initial period of unpaid
parental leave was due to expire
requesting an extension.

Eliza’s employer approved the extension.
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Notice and Evidence — Unpaid
Parental Leave & Flexible Unpaid
Parental Leave

It is very important to formally apply for
unpaid parental leave under the NES to make
sure you become eligible for the ‘Return to
Work Guarantee’.

You may formally apply for unpaid parental
leave by providing your employer with
written notice letting them know the intended
start and end dates of any continuous unpaid
parental leave. You must also provide your
employer with the total number of flexible
unpaid parental leave days you would like to
take and you must give this notice to your
employer at least 10 weeks before starting
your unpaid parental leave or else as soon

as you can. It is important to keep a copy

of your written notice for your records.

You must also give your employer relevant
medical evidence if required; for example, a
medical certificate.

At least 4 weeks before the intended start
date of your unpaid parental leave, you must
confirm the intended start and end dates

of any continuous unpaid parental leave

with your employer as well as the number

of flexible unpaid parental leave days you
would like to take. You must also advise your
employer of any changes. It is a good idea
to also keep a copy of your confirmation for
your records.

If you cannot give the usual period of notice;
for example, if your baby is born prematurely,
you can still take unpaid parental leave

as long as you provide notice as soon as
practicable.

If you have taken less than 12 months unpaid
parental leave, you may extend your leave by
giving your employer written notice of the
extension at least 4 weeks before the end
date of the original leave period. The notice
must tell your employer the new end date for
the leave.

You must also provide at least 4 weeks’
notice of any specific flexible unpaid parental
leave days they intend to take, unless an
employer agrees to a later notice period.

If it is not possible for you to give the notice
generally required, you must give your
employer notice as soon as practicable. It is
also important to remember that any day or
days of unpaid parental leave taken flexibly
are taken from your total amount of unpaid
leave, they are not additional days.

The Fair Work Ombudsman’s (FWO)
website provides a useful template to assist
employees who wish to give notice to their
employer of their unpaid parental leave and/
or flexible unpaid parental leave.

Premature births and complications

If your child is born prematurely or develops

a complication or illness before or after birth,
you may agree with your employer to pause

your unpaid parental leave period and return
to work.

Time spent working while your baby is
hospitalised is not taken away from your
unpaid parental leave period.

You will be able to restart your unpaid
parental leave period at the earliest of:

¢ atime agreed with your employer;

* the end of the day of your baby’s first
discharge from hospital after birth; or

« if your baby passes away before being
discharged, the end of the day your baby
passes away.

Ending Unpaid Parental Leave Early

If you would like to shorten your period of
unpaid parental leave, you will be able to do
so only with the agreement of your employer.
If your employer does not agree, you wiill
have to return to work on the original date.
There is no notice period required when a
new return to work date is agreed on.

Ending Work During Unpaid
Parental Leave

An employee can resign from their job while
they’re on unpaid parental leave. You will still
need to provide the correct period of notice
and time spent on unpaid parental leave
counts towards the notice period.


https://www.fairwork.gov.au/tools-and-resources/templates#parental-leave

Unpaid Pre-Adoption Leave

You may be entitled to take up to 2 days

of unpaid pre-adoption leave to attend any
interviews or examinations to obtain approval
for the adoption of a child.

In order to be eligible to take unpaid pre-
adoption leave:

* the child that may be placed with you will
be under 16 as at the day of placement or
the expected day of placement;

* will not have lived continuously with you
for a period of 6 months or more as at
the day of placement or expected day of
placement;

e is not a child of your spouse or de facto
partner.

Unpaid pre-adoption leave can be taken as:

e asingle continuous period of up to 2 days,
or

* any separate periods to which the
employee and employer agree.

If you have other leave entitlements available,
for example annual leave, your employer may
direct you to use this leave instead before
taking unpaid pre-adoption leave.

You must give your employer notice that you
are taking unpaid pre-adoption leave as soon
as you can, which may be after the leave

has started. You must also let your employer
know the expected period of the leave.

Your employer is allowed to request evidence
that would satisfy a reasonable person

that the leave is being taken to attend an
interview or examination.

Case Study

Sylvia is a permanent full-time
employee who is eligible to take
unpaid parental leave. She is due to
give birth to her baby in April 2026.
Sylvia intends to take her parental
leave from 2 April to 2 October 2026.

In early January 2026, Sylvia
provides her employer with written
notice that she intends to take six
months of parental leave from 2 April
2026 until 2 October 2026.

Sylvia also advises her employer
in writing that she intends to take
a further period of flexible unpaid
parental leave from 2 March 2027
until 6 March 2027 to attend
appointments required to care for
her child.

After some negotiation with her
employer, this is agreed.

Sylvia intends to remind her
employer at the beginning of
February 2027 of her intention to
take flexible unpaid parental leave in
March 2027.

In doing so, Sylvia will have complied
with all the necessary notice
requirements.
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Unpaid Special Parental Leave

You may be entitled to take a period of
special unpaid parental leave if you are not fit
for work due to a pregnancy-related illness or
if you miscarry at any point after 12 weeks of
pregnancy.

To be eligible to take unpaid special parental
leave, you have or will have completed at
least 12 months of continuous service with
your employer by the date of birth, or the
expected date of birth, of your baby.

You must also give your employer notice, as
soon as is reasonably practicable, that you
intend to take a period of unpaid special
parental leave, which can be after the leave
has commenced, and you must specify the
length of the leave you wish to take.

Additionally, your employer may request
evidence that would satisfy a reasonable
person that you are taking the leave because
of a pregnancy related illness or miscarriage
(for example, a medical certificate).

Any unpaid parental leave entitlement is not
reduced by the amount of any unpaid special
parental leave taken while you are pregnant.

Other Leave

It is possible for you to take other paid leave,
for example annual leave, the same time as
you take unpaid parental leave.

You may also receive parental leave pay the
same time as you take unpaid parental leave.

Note that taking paid leave during unpaid
parental leave does not extend the period of
unpaid parental leave.

Compassionate Leave

You may be able to take 2 days of
compassionate leave if the following occurs:

* a member of your immediate family or
household dies, or contracts or develops a
life-threatening illness or injury;

¢ ababy in your immediate family or
household is stillborn;

¢ you have a miscarriage;

e your current spouse or de facto partner
has a miscarriage.

Compassionate leave may be taken as:
e« 2 days as a single, continuous period;
* 2 separate days;

¢ any separate periods as agreed with your
employer.

Compassionate leave is not accumulated and
is able to taken as required.

Compassionate leave is paid out to
permanent employees at their base rate
of pay for the ordinary hours they would
have worked over the leave period.
Casual employees are able to take unpaid
compassionate leave.

If you would like to take compassionate leave
you must provide your employer with notice
as soon as possible and this can be after the
leave has commenced. You will need to tell
your employer the period of time you would
like to take and when you would like to take
it.

Your employer is allowed to make a
reasonable request for evidence about the
reason you are taking compassionate leave. If
you do not comply with a reasonable request,
you may not be provided with compassionate
leave. Some examples of evidence include a
death or funeral notice.



Australian Government Parental
Leave Pay & Other Entitlements

Parental Leave Pay

Contract, Enterprise Agreement
or Policy

The entitlement to parental leave under
the Fair Work Act 2009 (Cth) is to unpaid
parental leave. Any entitlement to paid
parental leave does not arise from the Fair
Work Act 2009 (Cth).

You may have an entitlement to paid parental
leave under your:

« Contract of employment; and/or
» Enterprise Agreement; and/or
* Internal workplace policy.

We suggest speaking with your employer
if you are unsure whether you have such an
entitlement. You can also contact the FWO
to find out whether you are covered by an
Enterprise Agreement.

Infant Death

If you are planning to take or are on employer
funded paid parental leave, you employer
cannot refuse or cancel your leave if your
child is stillborn or passes away on or after 7
November 2025. This also applies to children
who were to be placed for adoption and to
children who are stillborn.

You are still able to request your employer to
cancel your leave.

The provision does not apply if an employer
is able to refuse or cancel employer funded
paid parental leave under the terms and
conditions of your employment (as contained
in a Contract of Employment or Enterprise
Agreement, provided the terms were not
varied after 7 November 2025).

The provision also does not apply if you are
not entitled to employer funded paid parental
leave due to the stillbirth or death of a child
under the terms and conditions of your
employment, provided the terms were not
varied after 7 November 2025.

The provision also does not apply if you are
entitled to other kinds of leave related to

the stillbirth or death of your child under the
terms and conditions of your employment.
This does not include provisions under the
NES or other provisions similar to those in the
NES.

Australian Government Parental
Leave Pay
If eligible for Government Parental Leave Pay,

you may be entitled to the following based
on the date of your child’s birth or adoption:

Parental Leave
Pay Entitlement

Date from which
your child is born or

adopted (based on a 5 day
work week)

1July 2023 20 weeks

1July 2024 22 weeks

1July 2025 24 weeks

1July 2026 26 weeks

The rate of payment is based on the national
minimum wage which changes on 1 July
every year. The rate you receive will depend
on the financial year in which you take your
leave and you may get different rates over
your period of leave. The rate of payment for
the 2025-2026 financial year is $948.10 per
week ($189.62 a day).

You may also be able to share Government
Parental Leave Pay with your partner.
Contact Services Australia for more
information.
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Eligibility for Government Parental
Leave Pay

In order to receive Government Parental
Leave Pay, you must make a claim to Services
Australia (Centrelink).

In order to be eligible for Government
Parental Leave Pay you must:

* be caring for your baby or adopted child;
and be a

- birth mother

- partner of the baby’s birth mother
- biological father

- partner of a child’s biological father
- adoptive parent

- partner of an adoptive parent

- gaining parents in a surrogacy
arrangement

- the partner of a gaining parent in a
surrogacy arrangement

- person caring for a child under
exceptional circumstances

If you have a newborn baby, you also need
to have registered or applied to register the
baby’s birth with your state’s birth registry to
be eligible for parental leave pay.

If you have more than one baby, you are only
able to receive Government Parental Leave
Pay for one baby.

Your eligibility under this scheme will depend
on your:

* income;
« employment history; and

* residency status.

Income Test
In order to be eligible for parental leave pay:

e your individual adjusted taxable income
must have been $180,007.00 or less
for the 2024-2025 financial year (for
subsequent financial years see the
Services Australia website); or

* your family income (your and your
partner’s adjusted taxable income) must
have been $373,094 or less in the 2024-
2025 financial year (for subsequent
financial years see the Services Australia

website).

Income is determined from the earlier date
of either the date of birth or adoption or the
date the claim is lodged.

See the Services Australia website for more
information about the Income Test.

Work Test

In order to be eligible for Government
Parental Leave Pay you must have worked:

* 10 out of the 13 months before the birth or
adoption of your child; and

* A minimum of 330 hours in that 10 month
period.

Any gaps in work across the period must not
exceed 12 weeks.

Work done for multiple employers and other
approved activities can all be counted to
meet the work test.

Activities which can count as work include:

e paid work (when at least one hour is
worked on one day)

¢ paid leave (for example, annual leave).
Unpaid leave does not count as an
activity.

* working as a seasonal worker

« working as a contractor or being self-
employed

* working overseas

 working in a family business

e previous periods of parental leave pay
e jury service

* defence reservist work

¢ periods receiving workers or accident
compensation related to work

e supported employment at an Australian
Disability Enterprise

« operating a business under Self-
Employment Assistance.

See the Services Australia website for more
information about the Income Test and what
activities count.



Residency

In order to be eligible for Government
Parental Leave Pay you must be living in
Australia when your child is born or adopted.
You must be either an Australian citizen or
have one of a:

* permanent visa; or
e special category visa; or

* permitted temporary visa.

Infant Death

If your baby is stillborn, you may be eligible
for either Government Parental Leave Pay or
the Stillborn Baby Payment. Contact Services
Australia for more information.

Applying for Government Parental
Leave Pay

You are able to claim parental leave pay up to
3 months before your child’s expected date
of birth or adoption.

You will need to advise Services Australia
within 56 days from when your child comes
into your care and provide your child’s details
(name and date of birth etc) and proof of
birth or adoption.

In order to receive Government Parental
Leave Pay from your child’s date or birth or
adoption you need to submit your claim and
provide proof of birth or adoption within

14 weeks (100 days) of your child’s birth or
adoption.

When making your claim, you will need to
advise of at least one day when you would
like to receive Government Parental Leave
Pay. You are able to receive the balance of
your entitlement later, although you must
have received it within 2 years of your child’s
birth or adoption. You are able to be paid up
to 100 past days.

Please note that you must not work while
receiving Government Parental Leave Pay.

You can check the Services Australia website
to see whether you meet the criteria for

this government payment and the amount
payable.

Other Entitlements

You are able to receive Government Parental
Leave Pay before, during or after you take
any of the following:

¢ paid parental leave in accordance with
your employment contract, enterprise
agreement or internal workplace policy;

e unpaid parental leave pursuant to the Fair
Work Act 2009 (Cth);

* annual leave; and/or

* long service leave.

You will not accumulate paid leave while
receiving Government Parental Leave Pay if
you are on unpaid leave.

Paid Parental Leave Superannuation
Contribution

A superannuation contribution of 12% will be
paid on Government Parental Leave Pay for
employees receiving Government Parental
Leave Pay for children born or adopted from
1 July 2025.

The amount will be paid as a lump sum at
the end of the financial year you received
Government Parental Leave Pay into the
fund your superannuation contributions are
normally paid into. You will be notified when
the amount has been paid.
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Keeping in Touch While on Leave

Keeping in Touch Days

After you begin your period of unpaid
parental leave, you and your employer

may agree to ‘keeping in touch days’.
Keeping in touch days are days during your
unpaid parental leave when you attend

the workplace to work. This gives you the
opportunity to maintain a connection to your
workplace during your leave and assist your
transition back to work.

You are entitled to 10 keeping in touch days
per 12 month period of unpaid parental
leave. You have this entitlement from the
15th day after the birth or placement of
your child if you request a keeping in touch
day. Your employer may only request that
you complete a keeping in touch day on or
after the 42nd day following the birth or
placement of your child.

v,

e

Case Study

If you choose to extend your unpaid parental
leave, you will be entitled to another 10
keeping in touch days.

A keeping in touch day can be a full day, a
part day or a sequence of days. A keeping
in touch day, part day or sequence of days
constitutes a period of paid work and

you should be paid your normal pay and
accumulate leave entitlements for every
keeping in touch day or part day. If you
receive the Australian Government’s Parental
Leave Pay, you should consider how your
payment for keeping in touch days will
impact on your benefit.

Keeping in touch days do not extend the
period of your unpaid parental leave.

Utilising keeping in touch days is optional and
must be arranged by agreement with your
employer. It is unlawful for your employer to
exert undue influence or pressure on you to
use or not use keeping in touch days.

Olivia gave birth to her baby in March and has been on unpaid parental leave since February.

In July, Olivia’s manager asked if she would like to attend work for a keeping in touch day to
learn about a new software system being implemented to onboard new clients, one of Olivia’s

primary duties.

Olivia attended this keeping in touch day and was paid her usual rate of pay.



Returning to Work

Replacement Employees

If you take parental leave under the NES,
your employer has a number of options for
dealing with your absence. For example, it
may:

e do without your role and duties; or

» distribute your duties amongst existing
employees; or

* cover your role by hiring a ‘replacement
employee’.

A ‘replacement employee’ is employed on

a temporary basis to perform the role of an
employee who is on parental leave and is
aware that the person on parental leave has
a right to return to their pre-parental leave

position when their parental leave has ended.

It may be a reasonable course of action

for you to suggest to your employer that

it should hire a ‘replacement employee’

to perform your role while you are on
parental leave because your role will still be
performed by someone rather than possibly
being made redundant.

Return to Work Guarantee

Upon your return to work following unpaid
parental leave, you are entitled to return to
your pre-parental leave position, with all
associated terms and conditions of your
employment intact. In order for the Return
to Work Guarantee to apply, you must be an
employee eligible to take unpaid parental
leave pursuant to the Fair Work Act 2009
(Cth) and you must have complied with all
formal notice and evidence requirements.

If your position no longer exists, you are
entitled to return to an available position for
which you are qualified nearest in status and
pay to the pre-parental leave position.

It is important to remember that if you took
parental leave but were not eligible for
unpaid parental leave pursuant to the Fair
Work Act 2009 (Cth), then the Return to
Work Guarantee does not apply to you.

However, if your employment is terminated
either before or when you return to work,
there may still be claims you can make

against your employer either under the

Fair Work Act 2009 (Cth) or under state or
federal discrimination law. Please see below
for information on Unfair Dismissal, General
Protections and Discrimination claims.

Fixed-term contracts

If you are on a fixed-term contract, your
employer is not obliged to extend it because
you are taking unpaid parental leave, and
unless it is stated in your contract, you are
not entitled to return to the same job you
were doing when you return.

If your fixed-term contract is due to end after
your return from leave, you are entitled to
return to the same position and work out the
remainder of your contract.

Requests for Flexible Working
Arrangements

When returning to the workplace after
unpaid parental leave you may want
flexibility so that you can balance your family
responsibilities with your employment.

Under the Fair Work Act 2009 (Cth), you
have the right to request flexible working
arrangements from your employer if you have
completed at least 12 months of continuous
service with the employer immediately
before making the request. If you are a casual
employee, you need to be employed on a
regular and systematic basis for at least 12
months and have a reasonable expectation of
continuing employment on this basis.

You have the right to request flexible working
arrangements if:

* yOU are pregnant; or

e you have parental or caring
responsibilities for a child who is of school
age or younger.

A flexible working arrangement may include:
« changes to hours or patterns of work;

» achange to the location of work; and/or

* arequest to work part-time in
circumstances where you have returned
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to work after taking parental leave.

This right does not automatically entitle

you to flexible working arrangements, but it
does entitle you to request flexible working
arrangements. You can request flexibility
from your employer at any time, however
you do not have the right to request flexible
working arrangements from your employer
unless you fall within one of the categories of
employee listed in the Fair Work Act (Cth).

If you decide to request flexible working
arrangements from your employer, this
request:

« must be in writing; and

« must set out the details of the change(s)
sought and the reasons for them.

Once you make your request, your employer
must respond in writing within 21 calendar
days and their response must:

« state whether they accept the request; or

« if, after discussions with your employer,
you agree to a different change to your
working arrangements than those in your
request, their response must set out the
agreed changes; or

» state whether they refuse the request and
if so, their response must include their
reasons for the refusal.

Your employer is only allowed to refuse your
request only if they have:

e discussed your request with you; and

* genuinely tried to reach an agreement
with you about making changes to your
working arrangements and if you have
been unable to reach an agreement your
employer must have had regard to the
consequences of their refusal on you; and

e their refusal is based on reasonable
business grounds.

‘Reasonable business grounds’ may include
that:

e accommodating your request would cost
too much money;

* there is no capacity to change the

working arrangements of others in the
workplace to accommodate your request;

* it would not be practical to change the
working arrangements of others in the
workplace or hire new employees to
accommodate your request;

* the requested arrangements would be
likely to result in a significant loss in
efficiency or productivity; or

e accommodating your request would be
likely to result in a negative impact on
customer service.

If your employer refuses your request, their
refusal must:

* include the details of the reasons for the
refusal; and

¢ include the particular business grounds
for the refusal,;

« explain how the business grounds apply
to the request;

¢ set out any changes in your working
arrangements that would accommodate
and that they would be willing to make or
state that there are no such changes, and

e provide information about how disputes
can be resolved.

Employers may have additional obligations
in relation to requests for flexible working
arrangements under an applicable Modern
Award. Contact the FWO for more
information about your coverage.

A useful template for setting out a request
for flexible working arrangements can be
found on the FWQO’s website.

Breastfeeding After Returning
to Work

Many employees choose to return to work
while they are still breastfeeding. Under

both state and federal law (including the Fair
Work Act 2009 (Cth) and state and federal
anti-discrimination law) it is unlawful to take
adverse action against an employee because
they are breastfeeding, or to otherwise
discriminate against them because they are
breastfeeding.


https://www.fairwork.gov.au/tools-and-resources/templates#flexible-working-arrangements

Case Study

In the lead up to returning to work after being on unpaid parental leave, Jade decided that
she would like to work part-time to accommodate her new family responsibilities.

Jade wrote to her employer, requesting to work 3.5 days per week, instead of the 5 days
she worked before going on leave.

Jade’s employer agreed to her request and responded to Jade in writing within 21 days
stating that her request was accepted.
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Your Rights When Things Go

Wrong at Work

Discrimination

What is discrimination?

Discrimination occurs when a person is
treated unfavourably (either directly or
indirectly) because they possess a legally
protected attribute and this treatment occurs
in a protected area of public life, such as
employment. To be treated unfavourably
because of an attribute includes being
treated unfavourably due to a characteristic
that a person with that attribute generally
has, or one that is generally connected to a
person with that attribute.

Direct discrimination

Direct discrimination occurs if a person
treats, or proposes to treat, a person with
an attribute unfavourably because of that
attribute. For example:

e An employer demotes a pregnant
person to a lower-paying role once their
pregnancy is announced.

e An employer denies a pay rise or
promotion because an employee is due
to go on parental leave in the next six
months.

Indirect discrimination

Indirect discrimination occurs if a person
imposes, or proposes to impose, a
requirement, condition or practice—

* that has, or is likely to have, the effect of
disadvantaging persons with an attribute;
and

 thatis not reasonable.

For example:

e An employer does not provide
appropriate facilities for breastfeeding
parents who wish to express or store
breastmilk in the workplace.

« An employer has a policy that all
employees must work from 9am
to 5pm with no flexible working

arrangements for those with parental or
carer responsibilities. This may not be
reasonable if the work is not client-facing
and could be completed at any time.

Pregnancy and breastfeeding, carer,
parent and family discrimination

Federal and state anti-discrimination laws
make it unlawful to discriminate against

a person because of their pregnancy,
breastfeeding, parent or carer status or family
responsibilities in the area of employment.

The laws cover both employees and
independent contractors and protect
workers from discrimination at all stages of
employment, including:

« Before employment: including how
positions are advertised, how interviews
are conducted, whether employment is
offered and on what terms;

*  During employment: including being
given less favourable terms or conditions
of employment, being demoted, denied
training opportunities, promotion,
transfers, performance pay or other
employment-related benefits; and

« At the end of employment: including
being selected for redundancy or being
dismissed.

Employer Liability for Discrimination

If a person engages in discriminatory
conduct during employment, the employer
is vicariously liable for the discriminatory
conduct unless the employer can show that
it took reasonable precautions to prevent its
employee from engaging in discriminatory
conduct. It is also unlawful to victimise

a person, for example, by dismissing or
threatening to dismiss them because they
made a complaint about discrimination.

Conduct is discriminatory if pregnancy,
breastfeeding, parental or carer status or
family responsibilities is among the reasons
for the conduct, it does not need to be the
only reason.



In determining whether a person
discriminates, the person’s motive is
irrelevant.

The employer may have a defence if the
employee cannot perform the inherent
requirements of their job (for example,

the ability to drive a vehicle for a person
employed as a driver), or where the
requirement, condition or practice is
reasonable. Other exceptions and exemptions

may apply.

Making a Claim

If discriminatory conduct has occurred
because of your pregnancy, breastfeeding,
parental or carer status or family
responsibilities, you may be able to make

a state or federal discrimination complaint.
The process for lodging a complaint in each
jurisdiction is set out below.

Time limits have been listed below but may
not be strictly applied in some circumstances.

There are significant differences between the
state and federal jurisdictions. For further
assistance, contact JobWatch, your union, or
a lawyer before deciding which jurisdiction to
choose.

Victoria

If you have been discriminated against in
employment because of your pregnancy,
breastfeeding, parental status or carer status
in Victoria, you have 12 months from the
date of the discriminatory conduct to lodge
a complaint under the Equal Opportunity
Act 2070 (Vic) with the Victorian Civil and
Administrative Tribunal (VCAT).

If the complaint is accepted, VCAT will
conduct a mediation to settle the matter. If
mediation does not settle the matter, VCAT
can arbitrate the matter.

It is also possible to first lodge the complaint
with the Victorian Equal Opportunity and
Human Rights Commission to make use of
the voluntary conciliation process they offer
to try to settle the matter.

Queensland

If you have been discriminated against in
employment because of your pregnancy,
breastfeeding or parental status in
Queensland, you have 12 months from the
date of the discriminatory conduct to lodge a
complaint under the Anti-Discrimination Act
71997 (Qld) with the Queensland Human Rights
Commission (QHRCQC).

If the complaint is accepted, the QHRC will
conduct a conciliation to try to settle the
matter. If the conciliation is unsuccessful, the
complainant may have the matter arbitrated
by the Queensland Industrial Relations
Commission (QIRC).

Tasmania

If you have been discriminated against in
employment because of your pregnancy,
breastfeeding, parental status or family
responsibilities in Tasmania, you have 12
months from the date of the discriminatory
conduct to lodge a complaint under the Anti-
Discrimination Act 1998 (Tas) with the Office
of the Anti-Discrimination Commissioner
(OADOQ).

If the complaint is accepted, the
Commissioner will investigate the manner
and may conduct a conciliation to try and
settle the matter. If this is unsuccessful, the
Commissioner may refer the matter to the
Tasmanian Civil and Administrative Tribunal
(TASCAT) for hearing.

If a complaint is dismissed, a person has the
right to ask TASCAT to review this decision.

Australia-wide

If you have been discriminated against in
employment because of your pregnancy,
breastfeeding or family responsibilities
anywhere in Australia, you have 24 months
from the date of the discriminatory
conduct to lodge a complaint under the
Sex Discrimination Act 1984 (Cth) with

the Australian Human Rights Commission
(AHRO).
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If the complaint is accepted, the AHRC will
conduct a conciliation to settle the matter.
It is mandatory for the parties to attend the
AHRC conciliation.

If your complaint is not settled at the AHRC
conciliation, the AHRC will ‘terminate’ your
complaint. You have 60 days from the

date your complaint is terminated to file

an application in the Federal Circuit and
Family Court of Australia or Federal Court of
Australia.

Note that compared to state tribunals, the
federal courts are considerably more formal,
and the unsuccessful party is more likely to
be liable for the other party’s costs. Legal
advice is recommended.

The requirement to accommodate
parental and carer responsibilities

Under the Equal Opportunity Act 2010 (Vic),
an employer must not unreasonably refuse
to accommodate an employee’s parental or
carer responsibilities.

In determining whether an employer
unreasonably refuses to accommodate,

all relevant facts and circumstances are
considered, including the nature of the
employee’s parental/carer responsibilities,
the nature of the arrangements required to
accommodate those responsibilities and the
employer’s financial circumstances.

Under the Anti-Discrimination Act 1997
(Qld), there is no specific obligation

to accommodate parental or family
responsibilities, but discrimination based on
these attributes is unlawful.

Under the Anti-Discrimination Act 1998

(Tas), an employer must provide any special
service and facilities required by an employee
because family responsibilities, parental
status, pregnancy, breastfeeding, marital
status or relationship status, unless doing so
would impose unjustifiable hardship on the
employer.

Victimisation

It is unlawful for your employer to victimise
you if you lodge a complaint against them

or take other related actions. If you feel

that you have been victimised for making a
discrimination complaint, please contact the
Australian Human Rights Commission or your
states’ Human Rights Commission for more
information.

Disputes About Requests for
Flexible Working Arrangements

If you have made a request for flexible
working arrangements and you do not agree
with your employer’s response because

you feel it was unreasonable, or if your
employer did not comply with procedural
requirements, you can file a dispute with the
Fair Work Commission (FWC).

The FWC is able to deal with disputes
relating to requests for flexible working
arrangements if:

e your request was made on or after 6 June
2023; and

e your employer;

- refused your request; or

- has not responded to your request and
it has been more than 21 calendar days
since it was made; and

- internal attempts were made by you
and your employer to resolve the
dispute and they did not work.

To apply to the FWC to resolve the dispute, a
Form F10C - Application to resolve a dispute
about flexible work arrangement, must be
completed. There is no fee.

The FWC will usually attempt to resolve the
dispute using conciliation or mediation first.
This will involve a FWC Member helping you
and your employer talk about your issues and
trying to assist you to reach an agreement
and resolve your dispute.

If a conciliation or mediation process does
not resolve your dispute, the next step is
arbitration. The FWC will schedule a hearing
and a FWC Member will decide the outcome
of the dispute.


https://www.fwc.gov.au/apply-or-lodge/form/resolve-dispute-about-flexible-working-arrangements-form-10c
https://www.fwc.gov.au/apply-or-lodge/form/resolve-dispute-about-flexible-working-arrangements-form-10c

After the hearing, the FWC may order:

« whether your employer did or did not
have reasonable business grounds for
refusing your request;

« your employer to take particular steps to
resolve the dispute if your employer did
not respond to your request

* that your employer has been taken to
have refused your request if they did not
respond to your request in writing within
21 calendar days

» that your employer grants your request
(only in certain circumstances)

* that your employer must make specific
changes to your working arrangements
(only in certain circumstances).

Disputes About Parental Leave
Extensions at the FWC

If you have made a request to extend your
unpaid parental leave and you do not agree
with your employer’s response because you
feel it was unreasonable, or if your employer
did not comply with procedural requirements,
you can file a dispute with the FWC.

The FWC is able to deal with disputes relating
to parental leave extension requests if:

e your request was made on or after 6 June
2023; and

* your employer;

- refused your request; or

- has not responded to your request and
it has been more than 21 calendar days
since it was made; and

- internal attempts were made by you
and your employer to resolve the
dispute and they did not work.

To apply to the FWC to resolve the dispute, a
Form F10B - Application to resolve a dispute
about an extension of unpaid parental leave,

must be completed. There is no fee.

The FWC will usually attempt to resolve the
dispute using conciliation or mediation first.
This will involve a FWC Member helping you
and your employer talk about your issues and
trying to assist you to reach an agreement
and resolve your dispute.

If a conciliation or mediation process does
not resolve your dispute, the next step is
arbitration. The FWC will schedule a hearing
and a FWC member will decide the outcome
of the dispute. After the hearing, the FWC
may order:

« whether your employer did or did not
have reasonable business grounds for
refusing your request

e your employer to take particular steps to
resolve the dispute if your employer did
not respond to your request

¢ that your employer has been taken to
have refused your request if they did not
respond to your request in writing within
21 calendar days

* that your employer grant your request
(only in certain circumstances)

¢ that your employer extend your unpaid
parental leave for up to 12 months (only in
certain circumstances).


file:
file:
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Redundancy

Reducing the Risk of Redundancy

Your employer is able to structure its
business any way it thinks fit subject to
compliance with relevant laws including laws
about Unfair Dismissal, General Protections
and anti-discrimination.

However, there are some simple steps that
you can take which may reduce the risk of
your position being made redundant while
you are on parental leave including:

* applying formally for unpaid parental
leave under the NES, activating the
‘Return to Work Guarantee’ if you are also
eligible for unpaid parental leave under
the NES;

* suggesting that your employer fill your
position with a temporary ‘replacement
employee’ (possibly someone you know)
rather than distributing your duties
amongst existing employees;

« reminding your employer that it is obliged
to consult with you while you are on
parental leave regarding any decision that
will have a significant effect on your job;
and

e using your ‘keeping in touch days’
strategically to create evidence that your
job has not been made redundant.

Obligation to Consult with Employees
on Unpaid Parental Leave

If you have applied formally for unpaid
parental leave under the NES, your employer
must consult with you about any decision
that is made while you are on parental leave
that will have a significant effect on the
status, pay or location of your pre-parental
leave position.

If your employer decides to make significant
changes to your job (for example, to your
responsibilities, pay or location) while you’re
on unpaid parental leave they must:

e discuss these changes with you; and

e give you an opportunity to talk about
these changes, even if you are on leave.

If your employer fails to consult with you in
accordance with the NES, you may be able to
commence an action to seek a penalty.

Modern Awards and Enterprise Agreements
have a consultation process for when major
workplace changes occur, such as for
redundancies.

If your employer fails to consult with you as
required while you are on unpaid parental
leave, you must still be employed by your
employer to activate the dispute resolution
procedure under the relevant Modern
Award or Enterprise Agreement (if any), so
act quickly if you wish to challenge your
employer’s lack of consultation.

Entitlement to Redundancy Pay

Redundancy usually occurs when, through
no fault of your own, the job you have been
doing is no longer required to be done

by anyone. Effectively, to be a genuine
redundancy, your job must cease to exist.

Your job is made up of many things including,
for example, your job title, your pay, your
hours, where your job is located and your
duties. Consider all of these factors together
when you ask yourself whether your job has
truly ceased to exist.

Redundancy may occur for many reasons, for
example:

* adownturn in production, sales, or the
economy generally;

¢ the introduction of new technology;
¢ business relocation;

* Your duties are reallocated to other
employees;

¢ the business merges with another
business or is sold,;

* an internal company restructure occurs; or

* your employer becomes insolvent or
bankrupt.

Remember, it is the job that becomes
redundant, not you.

While most permanent employees are
entitled to notice of termination of



employment, casual employees are generally
not entitled to notice, or pay instead of
notice, or redundancy pay.

If your job is made redundant and you accept
an offer of redeployment with your current
employer, you are not entitled to redundancy
pay. If your current employer’s offer of
redeployment is not acceptable because, for
example, it represents a significant demotion
in pay or status, you may be entitled to

reject the offer and claim redundancy pay.
You should seek further assistance from
JobWatch, your union, or a lawyer before
rejecting an offer of redeployment because
your employer may refuse to pay you
redundancy pay on the basis that it made you
an acceptable offer of redeployment.

If you are retrenched from a permanent
position, you will at least be entitled to the
following (payments will be on a pro rata
basis for permanent part-time employees):

* Notice: minimum notice of termination or
pay instead of notice.

«  Wages: wages for all hours worked.

* Annual leave: payment for any accrued
but untaken annual leave.

* Long service leave: payments for any
applicable accrued long service leave
entitlements (subject to completion of the
necessary period of continuous service
with your employer).

« Redundancy pay (see below).

Redundancy pay
You may be entitled to redundancy pay:

* under the NES; or
* your employment contract; or
* Enterprise Agreement; or

 an employer policy.

As redundancy entitlements vary, you should
check the relevant provisions that apply to
your job. The purpose of redundancy pay is
to compensate an employee for entitlements
such as personal leave (including sick and
carer’s leave) and long service leave, as

well as for the inconvenience and hardship

imposed on the employee. Where an
employee is entitled to redundancy pay, this
should be given in addition to notice (or pay
instead of notice).

Redundancy pay under the NES

As a general guide, the NES contains the
following redundancy pay obligations for
employers with 15 or more employees
(including employees employed by
associated entities of the employer).

Period of continuous Redundancy pay

service (based on the
ordinary time rate
of pay)

Less than 1 year Nil

1 year and less than 4 weeks pay

2 years

2 years and less than | 6 weeks pay

3 years

3 years and less than | 7 weeks pay

4 years

4 years and less than | 8 weeks pay

5 years

5 years and less than | 10 weeks pay

6 years

6 years and less than |11 weeks pay

7 years

7 years and less than |13 weeks pay

8 years

8 years and less than | 14 weeks pay

9 years

9 years and less than | 16 weeks pay

10 years

10 years and over 12 weeks pay

Recovery of Entitlements

If your job has been made redundant and you
have been retrenched and you believe that
you are entitled to redundancy pay but your
former employer refuses to pay, you can file
a complaint with the FWO who can try to
recover your entitlements for you. If the FWO
can’t recover your entitlements and will not
take your matter to court, you have 6 years
from the date that your redundancy pay was
due to you to file a claim in an eligible court.
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General exclusions to redundancy pay

You are not entitled to redundancy pay under
the NES if your job is made redundant and
you are:

« an employee employed for a specified
period of time, for a specified task, or
for the duration of a specified season
(unless a substantial reason for employing
an employee as described was to avoid
redundancy pay obligations);

* agenuine casual employee;
e an apprentice;

« an employee to whom a training
arrangement applies and whose
employment is for a specified period of
time or is, for any reason, limited to the
duration of the training arrangement;

« an employee to whom an industry-specific
redundancy scheme in a Modern Award
applies; or

* an employee to whom a redundancy
scheme in an Enterprise Agreement
applies if:

- the scheme is an industry-specific
redundancy scheme that is
incorporated by reference (and as
in force from time to time) into the
Enterprise Agreement from a Modern
Award that is in operation;

- or the employee is covered by the
industry-specific redundancy scheme
in the Modern Award.

The Fair Work Regulations 2009 (Cth)
regulations may provide further exclusions

to redundancy pay. If you are not entitled to
redundancy pay under the NES, you may still
be entitled under an Enterprise Agreement or
other applicable industrial instrument (if any)
or your employment contract (which may
include employer policies).

Redundancy and Small Employers

Most small business employers (those
employing fewer than 15 employees)

don’t have to pay redundancy pay under
the NES when making an employee
redundant, although some may still have to
pay redundancy pay under an Enterprise
Agreement.

However, employers that become a small
business due to an ‘insolvency event’, i.e. if
the company goes into liquidation or elects
or is forced into administration, may be
required to pay their employees redundancy
pay under the NES. This applies where the
employer has, due to the insolvency event,
become a small business because one or
more employees was terminated and those
terminations occurred:

¢ within 6 months of the employer
becoming bankrupt or going into
liquidation; or

e if there was an insolvency practitioner for
the employer on the business day before
the employer became bankrupt/went into
liguidation, within 6 months before the
insolvency practitioner was appointed; or

« if, before the last insolvency practitioner
was appointed, other insolvency
practitioners for the employer were
appointed without any intervening
business days between any of those
appointments, within 6 months before the
first of the insolvency practitioners being
appointed; or

¢ due to the insolvency of the employer.



General Protections & Unfair
Dismissal Claims

It is unfortunate that many employees find
that their position is terminated, either by
way of dismissal or redundancy, either during
their parental leave or upon returning to work
following their parental leave.

If you have been selected for redundancy,
dismissed from your job, or other
discriminatory conduct has occurred because
of pregnancy, breastfeeding, parental status,
carer status or family responsibilities, you
may be able to make one of the following
claims under the Fair Work Act 2009 (Cth):

* An Unfair Dismissal claim to the FWC.

* A General Protections Dispute Involving
Dismissal claim (GPD-D) to the FWC.

You cannot make a GPD-D claim and an
Unfair Dismissal claim at the same time. You
have to choose one or the other. However,
you do have the option of changing a GPD-D
claim to an Unfair Dismissal claim (and vice
versa), as long as it is within 21 calendar days
since your dismissal.

If you decide to change claims after 21
calendar days from the date of your
dismissal, you should obtain legal advice
before discontinuing your first claim. It can
be difficult, because the FWC may not allow
an extension of time to file your new claim.

Eligibility - National System Employees
Only national system employees are eligible
to make an Unfair Dismissal or GPD-D claim.
In general, the national system applies to any
employees covered by a collective agreement
and:

« most Victorian employees other than
those providing essential services of core
state government functions,

« most Queensland employees other
than state and municipal government
employees, and

* most Tasmanian employees other than
state government employees.

If you are not eligible for these claims, you
may be eligible to make a claim under the
unlawful termination provisions in the Fair
Work Act 2009 (Cth) (21 calendar day
time limit). For further assistance, contact
JobWatch, your union, or a lawyer.

Generally, you must choose only one of
Discrimination, Unfair Dismissal, or GPD-D
claims, because you can only make one claim
at a time in relation to the same conduct. In
some circumstances it may be possible to
file a claim about a dismissal and a separate
claim about discriminatory conduct that
occurred prior to that dismissal.

Unfair Dismissal Claims

If you have been dismissed from your job
and you believe it was unfair, you may have
grounds to make an Unfair Dismissal claim

at the FWC. If eligible, you have 21 calendar
days from the date your dismissal took effect
to file your claim.

An Unfair Dismissal claim is a claim that your
dismissal from your job was harsh, unjust or
unreasonable.

You have been dismissed if:

e your employment was terminated at the
initiative of your employer; or

e you resigned from your employment
because you were forced to do so
because of conduct, or a course of
conduct engaged in by your employer; or

¢ you were employed under a contract
of employment for a specified period
or time, task or season and you were
terminated prior to the end of the
contract.
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You have not been dismissed if:

* you were employed under a contract of
employment for a specific period of time,
task or season and your employment
has terminated at the end of the period,
season or completion of the task; or

* you were employed for a specified period
of time because of a training agreement
and your employment was terminated at
the end of the training arrangement; or

* you were demoted in employment,
but the demotion does not involve a
significant reduction in remuneration or
duties and you are still employed by the
employer who demoted you.

A dismissal will not be an Unfair Dismissal if:

* your employer was a small business
employer and the dismissal was consistent
with the Small Business Fair Dismissal
Code; or

* the dismissal was a case of genuine
redundancy.

Harsh, Unjust or Unreasonable

In determining whether a dismissal is harsh,
unjust or unreasonable, the FWC must take
into account the following:

* whether there was a valid reason for
the dismissal relating to your capacity
or conduct (including any effect on the
safety and welfare of other employees);

« whether you were notified of that reason;

* whether you were given an opportunity
to respond to any reason related to your
capacity or conduct;

* any unreasonable refusal by your
employer to allow you to have a support
person present at any discussions relating
to dismissal;

* if the dismissal is related to unsatisfactory
performance, whether you had been
warned about that unsatisfactory
performance;

* the degree to which the size of your
employer’s business would be likely to
impact on the procedures followed in
effecting the dismissal;

e the degree to which the absence of
dedicated human resource management
specialists or expertise in the business
would be likely to impact on the
procedures followed in effecting the
dismissal; and

¢ any other matters the FWC considers
relevant.

Small Business Employers

A small business employer is an employer
who employs fewer than 15 employees, as
calculated by a simple headcount, at the time
of dismissal or at the time you were given
notice of the dismissal (whichever happens
first). This headcount should include:

* any employees of associated entities of
your employer; and

any regular and systematic casual
employees.

Your dismissal will not be unfair if:

* your employer was a small business
employer; and

¢ the dismissal was consistent with the
Small Business Fair Dismissal Code.

A dismissal may be consistent with the Small
Business Fair Dismissal Code where you:

* were dismissed without notice or warning
for serious misconduct (for example,
theft, fraud or violence); or

* were dismissed for underperformance,
provided that you were given a valid
reason as to your capacity or conduct as
well as a reasonable opportunity to rectify
the problem.

Genuine redundancy
A genuine redundancy occurs when:

e your employer no longer requires your job
to be performed by anyone because of
changes in the operational requirements
of its business; and

« your employer has complied with any
obligation to consult about redundancy in
a Modern Award or Enterprise Agreement
that applied to your employment.



However, it is not a genuine redundancy

if it would have been reasonable in all the
circumstances for you to be redeployed
within your employer’s business or a business
of an associated entity of your employer.

Unfair Dismissal Eligibility
In order to make a claim, you would need to

be protected from Unfair Dismissal. You are
protected from Unfair Dismissal if:

* you are an employee who has completed
a period of employment with your
employer of at least the minimum
employment period; and

* one or more of the following also apply:

- a Modern Award covers you;
- an Enterprise Agreement covers you; or

- the sum of your annual rate of earnings
and other such earnings, worked out in
accordance with the regulations, is less
than the current high income threshold.

Minimum employment period

The minimum employment period differs
between small business employers and other
employers.

* If your employer is not a small business
employer (15 or more employees), the
minimum employment period is 6 months.

* If your employer is a small business
employer (14 or less employees), the
minimum employment period is 12 months.

Period of employment

The period of employment with an employer
is the period of continuous service which

you had completed with the employer when
you were given notice of your dismissal or
immediately before your dismissal (whichever
occurs first).

For example, if you took 2 months of unpaid
or unauthorised leave during your first year of
employment with a small business employer
then, after 12 months, you would only have

10 months of continuous service with your
employer.

A period of service with an old employer
will not count towards service with a new
employer where:

¢ you transfer from one employer to
another (for example, due to a sale of
business); and

* the new employer informed you in writing
before you started with the new employer
that the period of service with the old
employer would not be recognised.

However, this does not apply where your old
and new employers are associated entities.

Time limit - 21 calendar days

A claim for Unfair Dismissal must be filed at
the FWC within 21 calendar days from when
your dismissal took effect.

The FWC may only grant an extension of time
to file your Unfair Dismissal claim if there are
circumstances for doing so.

Making a Claim

Application Form

The application form used to make an
Unfair Dismissal claim is called a Form F2 -
Application for an Unfair Dismissal remedy.
It is available from the FWC. If you need
assistance completing the application form,
you may contact your union or a lawyer.

Filing your claim

Make sure you file your claim with the FWC
before the 21 calendar day deadline, even if
you have not yet obtained legal advice. You
can do this online, by post or fax, email or
phone, or by personally delivering it to the
FWC.

A small filing fee is required to be paid with
your claim. This fee may be refunded if you
discontinue your application.
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Conciliation and Arbitration

In most cases, the FWC will convene a
conciliation between you and your former
employer, which would be conducted by

a FWC conciliator over the telephone. The
purpose of the conciliation is to bring you
and your former employer together to try
and resolve the matter through negotiation,
without the need for a formal proceeding.

You can attempt to negotiate a settlement of
your claim at any time, including before the
conciliation. If your former employer makes
you an offer to settle, you should obtain
independent legal advice so that you are
satisfied that the offer is reasonable, given
the merits of your case.

If you have settled your claim, you may be
asked to sign a document called a ‘Release
Agreement’, ‘Settlement Agreement’,

‘Deed of Release’, ‘Terms of Settlement’ or
something similar. These are legal documents
that usually state that:

* you and your former employer have
agreed to settle your claim; and

* in return for reinstatement and/or
compensation, you will not take any
further action against your employer in
the future over any and all matters arising
out of the employment.

You can file a ‘Notice of Discontinuance’ form
with the FWC once:

* you have settled for an amount of
compensation and/or reinstatement; and

* you have received everything you have
agreed to in the terms of settlement; and

e if this involves money, the funds have
been cleared.

If the matter does not resolve at conciliation,
and you wish to pursue it further, the FWC
can schedule the claim for arbitration hearing
or determinative conference, to determine
whether the dismissal was unfair.

Representing yourself at a hearing is much
more difficult than representing yourself at a
conciliation, because you need to prove your
claim with evidence.

In preparation for any arbitration or
determinative conference, you and your
employer would likely be required to file
witness statements and submissions. You
should ensure you comply with written
directions issued by the FWC in relation to
the filing of such material.

At the hearing itself, witnesses would be
required to attend, give evidence and answer
guestions. Subsequently, the FWC would
determine whether the dismissal was unfair,
in light of the evidence and submissions.

If the FWC orders reinstatement, you wiill

be reappointed to the position you were in
prior to your dismissal or to another position
on terms and conditions that are no less
favourable than previously. The FWC may
also order your employer to pay you the
remuneration that you lost because of the
dismissal.

If the FWC orders compensation, the FWC
must take into account the remuneration

you would have received had you not

been dismissed. Compensation will not be
awarded for any shock, distress or humiliation
associated with your dismissal. If the FWC
finds that you engaged in misconduct which
contributed to the dismissal, the FWC may
reduce the compensation payable on the
basis of this misconduct.

Maximum compensation that may be ordered
is the lower of:

* half the amount of the high income
threshold immediately before the
dismissal; or

¢ the total amount of income you received
or were entitled to (whichever is the
higher) during the 26 weeks prior to your
dismissal.



General Protections Dispute
Involving Dismissal Claims

Your employer must not take unlawful
adverse action against you (terminate your
employment) because or partly because of
one or more of the following reasons:

* your race, colour, sex, sexual preference,
gender identity, intersex status, age,
physical or mental disability, marital
status, family or carer responsibilities,
pregnancy, breastfeeding, religion,
political opinion, national extraction,
social origin or experiencing family and
domestic violence;

 you have taken a temporary absence from
work due to illness or injury in accordance
with the Fair Work Act Regulations 2009
(Cth);

* you have a workplace right;

* you have exercised or not exercised a
workplace right;

* yoOu propose to or propose not to exercise
a workplace right;

» to prevent you from exercising a
workplace right;

e trade union membership or non-
membership; or

* you engaged in industrial activity.

General Protections Dispute Involving
Dismissal - Grounds

Discrimination

It is against the law for your employer to
terminate your employment because of
your race, colour, sex, sexual preference,
gender identity, intersex status, age,
physical or mental disability, marital status,
family or carer responsibilities, pregnancy,
breastfeeding, religion, political opinion,
national extraction, social origin or
experiencing family and domestic violence. It
is a defence if your employer can show that
the reason for your dismissal is:

* not unlawful under any state or federal
anti-discrimination law; or

* relates to the inherent requirements of
your job; or

« taken by a religious institution in
accordance with the doctrines of the
religion.

Temporary absence from work due to illness
or injury

It is against the law for your employer to
terminate your employment because you

are temporarily absent from work because
of illness or injury. However, this provision
does not apply if your absence exceeds 3
months, either in a single block or in separate
periods, within a 12 month period, unless you
are on paid sick leave for the duration of the
absence.

To rely on this section, you must:

* provide a medical certificate or statutory
declaration within either 24 hours of
starting your absence or a longer period
as is reasonable in the circumstances; or

« if you are covered by a workplace
instrument, you must comply with the
provisions in that document dealing with
notice and evidence requirements for
absences from work; or

¢ provide evidence that you are taking leave
for the purpose of your illness or injury
(e.g. a medical certificate or a statutory
declaration) if your employer requires.
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Workplace rights

Workplace rights can be broadly described
as your employment rights and entitlements
and your ability to exercise and enforce those
rights and entitlements. It is unlawful for your
employer to terminate your employment
because:

* you have a workplace right;

 you have or have not exercised a
workplace right;

* yOuU propose or propose not to exercise a
workplace right; or

» to prevent you from exercising a
workplace right.

You have a ‘workplace right’ if:

e you are entitled to the benefit of a
workplace law, workplace instrument or
order made by an industrial body (e.q.
you have rights under a Modern Award,
Enterprise Agreement or the Act);

e you are able to initiate, or participate in a
process or proceedings under a workplace
law or workplace instrument such as a
conference held by the FWC or court
proceeding under a workplace law etc;

* you are able to make a complaint or
inquiry to an external body which has
powers to seek compliance with that
employment law (i.e., FWC, FWO); or

e you are able to make a complaint or
inquiry in relation to your employment.

Industrial activities

It is against the law for your employer to
dismiss you because:

* yOU are or were a union member or
officer;

* you engaged or proposed to engage in
‘industrial activity’; or

* you did not engage or proposed not to
engage in ‘industrial activity’.

Multiple reasons for action and reverse onus
of proof

You should note that if you believe that your
employer has taken adverse action because
of one or more of the protected reasons and
you state that in your claim:

* it is presumed that the reason for the
termination of your employment is an
unlawful reason unless your former
employer can prove otherwise (known as
reverse onus of proof); and

e it is still unlawful even if only part of
the reason for the termination of your
employment was unlawful. However,
the unlawful reason must have been a
substantial and operative reason for the
adverse action.

General Protections Dispute Involving
Dismissal - Eligibility

You must be an employee

Workers engaged as independent contractors
(sometimes called subcontractors) are
generally not entitled to make a GPD-D claim.
In some circumstances workers who are
called independent contractors are legally
recognised as employees.

If you are a genuine independent contractor
and your contract is terminated for an
unlawful reason or for reasons that include
an unlawful reason within the meaning of the
Act or your employer takes other unlawful
adverse action against you, then you may

be eligible to make a General Protections
Dispute Not Involving Dismissal claim. You
have 6 years from the date of the unlawful
adverse action to file this claim.

Termination must be at the initiative of your
employer

If you think you have no option but to leave
your employment because of your employer’s
conduct (‘Constructive Dismissal’), you
should obtain legal advice before doing

so because this is a very technical area of
law and the FWC or a federal court may

not agree that the termination of your
employment was at the initiative of your
employer. You should seek further assistance
from JobWatch, your union, or a lawyer.



Time limit - 21 calendar days

A GPD-D claim must be filed at the FWC
within 21 calendar days from when the
termination of your employment took effect.
The FWC may only grant an extension of
time to file your claim if there are exceptional
circumstances. If you are already out of time,
you could consider filing your claim as soon
as possible and then obtaining advice about
the likelihood of being granted an extension
of time before your matter proceeds further.

Making a Claim

Application form

The application form for GPD-D claim is
called a Form F8 - General Protections
Application Involving Dismissal. It is available
from the FWC. If you need assistance
completing the application form, you may
contact your union, a lawyer, or the FWC.

Filing your claim

Make sure you file your claim with the FWC
before the 21 calendar day deadline, even

if you have not yet received legal advice.

You can do this online, by post or fax, email
or phone, or by personally delivering it to
the FWC. The FWC will notify your former
employer of your claim and give them a copy
of your claim form.

A small filing fee is required to be paid with
your claim. This fee may be refunded if you
discontinue your application at least 2 days
before a conference. Depending on your
circumstances, it may be possible to apply for
a waiver of the filing fee.

Conciliation and Arbitration

When you make an application to the FWC
for a GPD-D claim, the FWC will usually list
your matter for a conciliation conference. This
will usually be held within 3-5 weeks of the
FWC receiving your application.

The purpose of the conference is to bring you
and your former employer together to try and
resolve the matter without going all the way
to a formal hearing in court. The conference
is facilitated by a conciliator of the FWC. The
conciliator does not make a decision about

who is right or wrong. Their role is to assist
the parties to come to an agreement to settle
the claim.

You can agree to settle your claim at any
time, even before the conference. If your
former employer makes you an offer of
settlement, it is always advisable to get
independent legal advice so that you are
satisfied that the offer is reasonable given the
merits of your case.

If you have settled your claim, you may be
asked to sign a document called a ‘Release
Agreement’, ‘Settlement Agreement’,

‘Deed of Release’, ‘Terms of Settlement’ or
something similar. These are legal documents
that usually state that:

* you and your former employer have
agreed to settle your claim; and

* in return for reinstatement and/or
compensation, you will not take any
further action against your employer in
the future over any and all matters arising
out of the employment.

You can file a ‘Notice of Discontinuance’ form
with the FWC once:

¢ you have settled for an amount of
compensation and/or reinstatement; and

* you have received everything you have
agreed to in the terms of settlement; and

¢ if this involves money, the funds have
been cleared.

If a settlement is not reached at a conference,
and there are no jurisdictional issues, and the
FWC is satisfied that all reasonable attempts
to resolve the dispute have been, or are likely
to be, unsuccessful, the FWC must issue a
certificate stating that your dispute could
not be resolved at a conference. If the FWC
considers that your claim would not have

a reasonable prospect of success, it must
advise the parties at the time of issuing the
certificate.
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The applicant has 14 days from the date the
certificate is issued to either;

* proceed with the claim in the FWC via
consent arbitration which requires the
agreement of the respondent; or

* to file in either of the federal courts,
which does not require the consent of the
respondent.

You should get advice about which option
may be best for you.

Consent Arbitration

The FWC has the power to deal with GPD-D
disputes through arbitration but only with the
consent of both parties.

Arbitration in the FWC is an alternative to
making an application to a federal court. To
hear a GPD-D, both parties must:

e consent to having the FWC arbitrate the
dispute; and

* ensure that the FWC is notified of the
consent within 14 days of a certificate
being issued.

The FWC can make the following orders:

* reinstatement of employment;

*  payment of compensation;

* payment of remuneration lost; and

* maintaining the continuity of a person’s
employment.

Arbitration may be a good option for
employees who wish to represent themselves
and avoid court technicalities, however there
are fewer remedies available at the FWC.

Court Hearing

Representing yourself at a federal court is
much more complicated than representing
yourself at a FWC conference or FWC
arbitration because you will have to comply
with strict rules of evidence and procedure.

It is recommended that you engage a lawyer
to represent you at a federal court or at least
obtain legal advice before trying to represent
yourself. For further assistance, contact
JobWatch, your union or a lawyer.

Unlike the FWC, the Federal Court and the
Federal Circuit and Family Court of Australia
have powers to make any orders deemed fit.



Where to go for Help

P: (03) 9662 1933 (Melb Metro), 1800 331 617 (Regional Vic, Qld, Tas)

W: jobwatch.org.au

Fair Work Infoline (Office of the Fair Work OmbudsSman) ......ccoeeeeieeeieeeeeeeeee e e 1313 94
Fair WOrkK COMMIUISSION ..ottt 1300 799 675
Australian Human Rights COMMISSION ..c.ccciicuiiiiiiicie ettt 1300 656 419
Victorian Equal Opportunity and Human Rights Commission........ccccceevveenee. 1300 292 153
Victorian Civil and Administrative Tribunal ... 1300 018 228
Queensland Human Rights CoOmMMISSION ...ciiueiiiiiiciiicecce e 1300 130 670
Queensland Industrial Relations CoOMMISSION ..o 1300 592 987
Office of the Anti-Discrimination Commissioner (Tasmania).....cccccueeeeeveeeveeene. 1300 305 062
Tasmanian Civil and Administrative Tribunal ... 1800 657 500
Community Legal Centres AUSEralia ...t 02 9264 9595
ACTU Worker Information line (for referral to a union) .....ccccceeeveveeviccicceseee. 1300 362 223
Law Institute of Victoria’s Legal Referral Service ......ccvvvcvevecececeeeeeeceeee, 03 9607 9311
Queensland Law Society (for referral to a [aWVYer) ..o 1300 367 757

Law Society of Tasmania (for referral to a laWyer) .., 03 6234 4133
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Further resources

Australian Human Rights CommisSioN:.......cccoveiieeiceeceee e humanrights.gov.au
Fair WOrK COmMMISSION . ...cciiiiiiiiiiniit e s fwc.gov.au
Fair Work OmBbuUdSmMan: ... fairwork.gov.au
Victorian Civil and Administrative Tribunal: ..o vcat.vic.gov.au

Victorian Equal Opportunity and Human Rights Commission: humanrights.vic.gov.au

Queensland Human Rights CommIiSSioN: ...ccceeeeeeeeecicececeeeece e ghrc.qld.gov.au
Queensland Industrial Relations CommIiSSION: .......coeeiiciviiecie e qgirc.qld.gov.au
Office of the Anti-Discrimination Commissioner:.............. antidiscrimination.tas.gov.au
Tasmanian Civil and Administrative Tribunal: ..., tascat.tas.gov.au

JobWatch also has the following Fact Sheets and Self-
Representation Toolkits available on our website:

Carer, Parent and Family Discrimination Fact Sheet

Discrimination Claims Self-Representation Toolkit

General Protections Dispute Involving Dismissal Claim Fact Sheet

General Protections Dispute Not Involving Dismissal Claim Fact Sheet

Pregnancy and Breastfeeding Discrimination Fact Sheet

Pregnancy and Parental Leave Fact Sheet

Redundancy Fact Sheet

Returning to Work Following Parental Leave Fact Sheet

Unfair Dismissal Fact Sheet

Unfair Dismissal Conciliation Toolkit



https://jobwatch.org.au/resource/carer-parent-and-family-discrimination/
https://jobwatch.org.au/resource/discrimination-claims-self-representation-toolkit/
https://jobwatch.org.au/resource/general-protections-dispute-involving-dismissal-claim-21-days/
https://jobwatch.org.au/resource/general-protections-dispute-not-involving-dismissal-claim/
https://jobwatch.org.au/resource/pregnancy-breastfeeding-discrimination/
https://jobwatch.org.au/resource/pregnancy-and-parental-leave/
https://jobwatch.org.au/resource/redundancy/
https://jobwatch.org.au/resource/returning-to-work-following-parental-leave/
https://jobwatch.org.au/resource/unfair-dismissal/
https://jobwatch.org.au/resources/resources/
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