Gig Workers

What is gig work?

Gigwork is work that is typically accessed through or organised by digital
platforms. These digital platforms are websites or apps that match
people that need work done with people who want to do that work.
Typical examples include transportation, food delivery, personal, trade,
professional or labour services, pet-sitting or babysitting apps.

While gig workers can be engaged as employees, it is more common
for digital platforms to arrange this work in a way that classifies them as
independent contractors. This allows the digital platform to avoid being
liable for employee benefits such as minimum wages, tax, WorkCover
insurance, and more.

As a result, many gig workers do not have access to certain protections
under employment law and have reduced opportunities to resolve any
legal issues they may encounter while doing gig work.

Independent Contracting

Most gig workers are independent contractors and are not employees.
Generally, independent contractors run their own business, and the
emphasis is on getting a particular job finished, rather than working a
particular number of hours.

There are some important things to keep in mind if you are working as
an independent contractor. Many laws which protect employees’ rights
do not apply, or apply differently, to people classified as independent
contractors. Some examples are provided below.

Workers’ compensation/WorkCover

Employees are entitled to workers’ injury compensation (WorkCover) in
the case of accident or injury at the workplace. If you are an
independent contractor, you may not be entitled to compensation
unless you have arranged your own accident protection insurance or
the gig platform has insurance for all their independent contractors.

Occupational health and safety

Occupational health and safety (OHS) laws apply to independent
contractors as well as employees. This means that your principal (in
this case, the gig economy platform) must provide you with a safe and
healthy workplace. You are also required to comply with the duties set
out in your state’s OHS laws.
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Superannuation and Taxation

Some independent contractors are entitled to receive superannuation
from their principal (gig economy platform). If you are not entitled, you
will have to arrange your own super contributions.

If you are an independent contractor, you may have to pay tax at a
different rate to employees. You also may have to arrange to pay your
own tax. Contact the Australian Tax Office for further information.

Unfair dismissal

Unlike employees, independent contractors are not eligible to make an
unfair dismissal claim. Nevertheless, independent contractors may have
some rights under the General Protections in the Fair Work Act 2009,
under state and federal anti-discrimination law and/or under the
Independent Contractors Act 2006.

Wages and conditions

Unlike employees, independent contractors are not entitled to a
minimum rate of pay or conditions such as annual, parental, and
personal leave, long service leave, redundancy pay or rest breaks. Your
pay and conditions are solely a matter for negotiation between you and
your principal (gig economy platform).

Further, independent contractors are not guaranteed regular payment
of wages in the way that employees are. You may have to wait until a
job is completed for payment.

The Fair Work Ombudsman cannot help independent contractors
recover unpaid monies for work performed. If the person refuses to pay
you, to recover payment you will need to begin legal proceedings in
either an eligible court or the Victorian Civil and Administrative Tribunal
(in Victoria).

Underpayments

If you are being underpaid, or not paid at all, for your gig work, you can
take steps to recover the money that is owed to you. These steps are
summarised below.

1. Letter of Demand

As a first step, you should consider writing to the gig economy platform
demanding payment by a certain time, e.g. within 7 days from the date
of your letter. You should inform the platform if it does not pay, you will
begin formal legal proceedings without further notice. You should also

keep a copy of your letter of demand for future reference.

2. Mediation through the Victorian Small Business Commission
The Victorian Small Business Commission can assist with mediation

- a process where the parties in a dispute meet voluntarily to discuss
their dispute with the help of an independent and accredited mediator.

Independent contractors are able to access this service as they are
deemed to be running their own small business. During mediation,
parties are encouraged to identify and explore options to resolve their
dispute. The mediator cannot make a decision about the outcome,
rather they support the parties in resolving their dispute.
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3. Legal claim through an eligible court or tribunal

Independent contractors can bring a civil claim in the Victorian Civil and
Administrative Tribunal or the state’s Magistrate’s Court to get access
to money that they are owed for services that they have provided.
There is a fee associated with filing a claim, and depending on the
claim, the process could take up to a year to resolve.

Workplace Safety

All workers, including independent contractors, have the right to work in
a safe and healthy workplace free from bullying, discrimination, sexual
harassment and unsafe work practices.

Bullying
For behaviour to be considered bullying, it must be unreasonable,

See JobWatch's
‘Workplace Bullying,’
'Sexual Harassment’
and discrimination
Fact Sheets for more
information.

happen repeatedly, and create a risk to your health and safety. For
many gig workers, due to the temporary nature of the work, it may be
difficult to make a workplace bullying claim as it may not happen
repeatedly.

E.g. Danny is arideshare driver. On a recent trip, he was verbally
abused by a passenger. Danny is not eligible to make a bullying
claim as it only happened on one trip and not repeatedly.

However, if the bullying is happening repeatedly (e.g. by staff of the gig
economy platform), is unreasonable, and is a risk to health and safety,
then gig workers may be eligible to make a number of legal claims
including:

» application to the Fair Work Commission for an order to stop bullying
* apolice complaint for serious workplace bullyingbehaviour; and
+ a WorkSafe complaint.

Fair Work Commission
Phone: 1300 799 675

Website: fwc.gov.au
Discrimination (including sexual harassment)

As independent contractors, gig workers are eligible to make a WorkSafe Victoria
discrimination claim in both state and federal jurisdictions if they Phone: 1800 136 089
experience discrimination on the basis of protected attributes such as: Website:

worksafe.vic.gov.au

* Race + Family or carer’s responsibilities
» Colour _ +  Pregnancy Victorian Equal
* Sex (including sexual + Religion Opportunity and
harassment) +  Political opinion Human Rights
+ Sexual orientation « National extraction or social . .g
« Age oriqi Commission
gin .
Website:

* Marital status :
veohrc.vic.gov.au

Australian Human
Rights Commission
Phone: 1300 656 419
Website:
humanrights.gov.au
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If you have been dismissed from your job or other discriminatory conduct
has occurred because of one of these attributes, you may be able to make
a state or federal discrimination complaint.

» State—12months tolodge a complaint with the Victorian Civil
and Administrative Tribunal (optionalinitial voluntary conciliation
withthe Victorian Equal Opportunity and Human Rights
Commission)

e Federal — 24 months to lodge a complaint with the Australian Human
Rights Commission

Workplace injury

Not all independent contractors in the gig economy have access to
government-based workers’ compensation schemes such as
WorkCover. This will depend on the work you do and your contract with
the gig economy platform.

Some independent contractors are deemed “workers” under the
Workplace Injury Rehabilitation and Compensation Act 2013 (Vic)
(WIRCA) (see Schedule 1) and are covered by the principal’s
WorkCover insurance against workplace injury; for example, where at
least 80 per cent of the services under the contract are to be provided
by the same individual contractor. It is important to check with
WorkCover to find out if you are covered. If you are not deemed to be a
worker for the purpose of the WIRC, you must have your own
workplace injury insurance.

If you are injured at work, you should:

* Call WorkSafe Victoria (or your state or territory’s equivalent) to
check your eligibility to make a WorkCover claim.

+ Check your gig economy platform’s policies to see if they have an injury or
accident policy, and any claims you may be able to make under this policy.

* Check your own personal medical or other insurance policy to see what
may be covered.

* Check your eligibility to access Medicare-funded health services.

Platform Disputes

Most issues reported by gig workers to JobWatch include disputes with
the gig economy platform — for example, the worker’s account has been
blocked or access has been deleted.

In these cases, you can:

+ Use the platform’s own process (if any) for raising concerns and disputes.
» Contact the Victorian Small Business Commission for mediation.

* Make an Unfair Deactivation claim at the Fair Work Commission (FWC)

* Make an Unfair Termination claim at the FWC.

Unfair Deactivation

The Unfair Deactivation laws only apply to a deactivation that happens
on or after 26 August 2024.
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A person is protected from unfair deactivation if:

o they are an employee-like worker, and

o they perform work:

o through a digital labour platform operated by a digital labour
platform operator, or

o under a services contract through a digital labour platform
operated by a digital labour platform operator;

e they have performed work through a digital labour platform, or under a
contract, or a series of contracts, through the digital labour platform,
on a regular basis for a period of at least 6 months (from 26 August
2024); and

o they earn less than the contractor high income threshold.
Work performed before 26 August 2024 does not count towards the 6 months.

To be an employee-like worker, there must be at least 2 of the following
conditions:

e |ow bargaining power
e pay at or below the rate received by an employee doing similar work
o alow degree of authority over the performance of work.

An employee-like worker will have been deactivated from a digital labour
platform if:

e they performed digital platform work through a digital labour platform;

e the digital labour platform operator changed, suspended, or terminated
their access to the digital labour platform; and

e they are no longer able to perform work under a services contract.

In considering whether a person's deactivation was unfair, the FWC must take
into account:

o whether there was a valid reason for the deactivation related to the
person's capacity or conduct; and
o whether any relevant processes specified in the Digital Labour Platform
Deactivation Code were followed; and
any other matters that the FWC considers relevant.
[ )
A deactivation will not be treated as unfair if:

e the deactivation is a modification or suspension of access to the digital
labour platform for 7 business days or less, and

e the FWC is satisfied that the digital labour platform operator concerned
believes on reasonable grounds that one or more of the following
matters is applicable:

o the deactivation of the person is necessary to protect the health
and safety of a user of the digital labour platform or member of
the community;

o the person has engaged in fraudulent or dishonest conduct
including, by misrepresenting or falsifying information provided to
the digital labour platform operator;

o the person has not complied with licensing and accreditation
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o the deactivation was necessary to enable the digital labour
platform operator to conduct an investigation and/or refer a
matter to a law enforcement agency to conduct an investigation
about a matter listed above.

The possible orders the FWC may make if they determine a person has been
unfairly deactivated are:

that the digital labour platform operator reactivate the person
e restoration to the position the person was in before the deactivation,
including by removing any suspension, termination or modification

e payment of an amount for the remuneration lost, or likely to have been
lost because of the deactivation.

The FWC cannot make an order for compensation instead of reactivation and
lost pay.

A worker will have 21 calendar days from when a deactivation takes effect to
make an application to the FWC. Extensions of time will be granted only in
exceptional circumstances. The application form is called a ‘Form F89 —
Application for unfair deactivation (for regulated workers)’ and is available from
FWC. A fee must be paid with the claim. A fee waiver is available in cases of
financial hardship.

Unfair Termination
The Unfair Termination laws only apply to a termination that happens on or after
26 August 2024.

A person is protected from unfair termination if at that time:

o the person is a regulated road transport contractor; and

e aroad transport business receives services under a services contract
(whether or not the business is a party to the services contract) under
which the person performs work in the road transport industry; and

e the person has been performing work in the road transport industry
under a services contract, or a series of services contracts, under which
that road transport business receives services for a period of at least 6
months; and

e they earn less than the contractor high income threshold.

Work performed before the laws started on 26 August 2024 does not count
towards the 6 months.

A termination will have occurred if:

o the person performed work as a regulated road transport contractor
under a services contract; and

e aroad transport business received services under the services
contract; and

o the services contract was terminated by the road transport business.

In considering whether a person's termination was unfair, the FWC must take
into account:

e whether there was a valid reason for the termination related to the
person's capacity or conduct; and
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o whether any relevant processes specified in the Road Transport
Industry Termination Code were followed; and

e any other matters that the FWC considers relevant.

The possible orders the FWC may make if they determine a person has been
unfairly terminated are:

e that a new contract be entered into with the same terms as the services
contract at the time of the termination or with such variations as the
FWC considers appropriate (an order for back pay is also possible);

e the payment of compensation to a person — (The FWC must not order
compensation unless satisfied that entering into a new services contract
would be inappropriate).

A worker will have 21 calendar days from when a termination takes effect to
make an application to the FWC. Extensions of time will be granted only in
exceptional circumstances. The application form is called a ‘Form F90 — Apply
for unfair termination (for regulated workers)’ and is available from FWC. A fee
must be paid with the claim. A fee waiver is available in cases of financial
hardship.

Further information
Depending on your situation, you should also see our other Fact Sheets:
* Independent Contracting Traps
* Workplace Bullying
+ Discrimination
» General Protections Dispute Not Involving Dismissal

TheseFactSheetsareavailable atwww.jobwatch.org.au

Where to get help

JobWatch’s free and confidential Telephone Information Service
P: (03) 9662 1933 (Melb Metro), 1800 331 617 (Regional Vic, QId, Tas)
W: jobwatch.org.au

Victorian Small Business Commission 1800 878 964
Fair Work Commission 1300 799 675
Victorian Equal Opportunity and Human Rights 1300 292 153
Commission (VEOHRC)

Victorian Civil and Administrative Tribunal (VCAT) 1300 018 228
Australian Human Rights Commission (AHRC) 1300 656 419

ACTU Worker Information line (for referral to a union) 1300 362 223
Law Institute of Victoria’s Legal Referral Service 03 9607 9311
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