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A. About JobWatch

JobWatch Inc (JobWatch) is an employment rights, not-for-profit community legal
centre. We are committed to improving the lives of workers, particularly the most

vulnerable and disadvantaged.

JobWatch is funded by the Victorian State Government and the Victorian Legal
Services Board Grants Program. We are a member of Community Legal Centres

Australia and the Federation of Community Legal Centres (Victoria).
JobWatch provides the following services:

e Tailored information and referrals to workers from Victoria, Queensland and

Tasmania, via a free and confidential telephone information service (TIS);

¢ Community legal education, through a variety of publications and interactive
seminars aimed at workers, students, lawyers, community groups and other

appropriate organisations;

e Legal advice and representation for vulnerable and disadvantaged workers

across all employment law jurisdictions in Victoria; and

e Law reform work aimed at promoting workplace justice and equity for all

workers.

Since 1999, JobWatch has maintained a comprehensive database of the callers who
contact our TIS. To date we have collected more than 272,000 caller records, with each
record usually canvassing multiple workplace problems, including contract negotiation,
recovery of wages, discrimination, harassment, bullying and unfair dismissal. Our
database allows us to follow trends and report on our callers’ experiences, including the
workplace problems they face and what remedies, if any, they may have available at

any given time across State and Federal laws.

Most of our callers and clients are not union members and cannot afford to get legal
assistance from a private lawyer. To become clients of the legal practice, workers must
have an employment law matter that has legal merit and their cases must satisfy the
requirements of our funding agreements (which typically focus on client vulnerability

and public interest issues).

All case studies have been de-identified to maintain confidentiality.




B. Summary of recommendations

Based on JobWatch’s expertise and the experiences of our callers and clients, we

make the following recommendations:

1. Employees should be able to complain directly to the Australian Federal Police

(AFP) about criminal intentional underpayments.

2. Civil underpayment claims should be protected from delays caused by parallel

criminal proceedings.
3. Greater resources should be dedicated to prosecuting underpayment cases.

4. Labour-hire workers should be deemed employees of the host if the work they do is

a normal part of the ordinary business operations of the host.

5. The exception to the general protections’ discrimination provisions in s 351(2)(a) of
the Fair Work Act 2009 (FW Act) should be amended to clarify that it applies only to
express exceptions in local discrimination law, and that the onus rests on the employer

to establish that the exception applies.

6. The exception in s 351(2)(b) of the FW Act should be amended to clarify that the
inherent requirements of a position include any reasonable adjustments or

accommodations to the position that are required by law.

7. Interpretive guidance should be added to the adverse action provisions in the
general protections to limit subjective interpretation and disaggregation, in line with the

usual principles of general anti-discrimination law.

8. Sections 536LQ(3) and 536LS(3) of the FW Act should be amended to clarify that
orders for lost pay can be made regardless of whether a worker’s digital platform

account has been reactivated, or contract reinstated.

9. The Fair Work Commission (FWC) should be required to consider the role of
automated decision-making in determining whether deactivation of a digital platform

worker’s account was unfair.

10. Overall interpretive guidance should be added to the FW Act to clarify that where
fairness or reasonableness is a consideration, this does not include consideration of

algorithmic or automated processes.




C. Strengthening the Closing Loopholes reforms

C.1 Criminalisation of intentional underpayment (“wage theft”)

11. JobWatch supports the recent introduction of the new criminal offence and
penalties for intentional underpayments (loosely, “wage theft”), contained in s 327A of
the FW Act. Firstly, we agree that this provision is likely to deter underpayments in the
first instance. Secondly, in our experience, some recalcitrant employers ignore court
orders made in civil proceedings under the FW Act, and enforcement is complex, slow

and often fruitless. The availability of criminal sanctions may deter such conduct.
12. However, JobWatch has two primary concerns with this reform:

a. Loss of employee agency: Under the reform, the Fair Work Ombudsman has
discretion to refer a matter to the AFP, who in turn has discretion as to whether to
prosecute according to established principles. This double layer of discretion
means prosecutions are unlikely to be frequent, and no clear mechanism exists

for an employee to initiate criminal proceedings.

b. Risk to civil proceedings: In some circumstances a defendant in criminal
proceedings (even if these are merely contemplated) can obtain a stay of civil
proceedings where material filed in the civil proceedings could be prejudicial to
the defence in the criminal proceedings (see e.g. Commissioner of Australian
Federal Police v Zhao [2015] HCA 5). This would be disastrous for employees

whose primary goal is to quickly recover their wages.
13. To address these issues, JobWatch recommends that:

a. It should be open to employees to make complaints about intentional

underpayments directly to the AFP.

b. Legislative safeguards should be introduced to ensure that civil underpayment
proceedings cannot be stayed merely because the same underpayment is being
addressed as a criminal matter. Concerns regarding abuse of process or
prejudice to criminal trials may instead be addressed through targeted evidentiary
immunities, such as prohibiting the use of evidence obtained in civil proceedings

in subsequent criminal prosecutions.




c. Greater resources should be dedicated to prosecuting underpayment cases, as
legislative reforms alone are insufficient to deter deliberate non-compliance.
Well-publicised prosecutions are essential to send a clear and unequivocal

message that wage theft will not be tolerated in our society.
C.2 Regulated labour hire arrangement orders (“same job, same pay”)

14. JobWatch supports this reform, and recent cases have demonstrated its
effectiveness. In Mining and Energy Union re Bengalla Mining Company Pty Ltd [2025]
FWCFB 53, the FWC heard evidence that the pay gap between labour hire workers
and directly employed Bengalla employees was significant — about $46,406 to
$52,730.50 more per year (at [23]).

15. However, JobWatch believes this approach doesn’t go far enough in tackling what
is often the fundamental problem with labour hire — artificial contractual arrangements
insulating the host from the worker, facilitating the avoidance of employment
obligations, including exposure to dismissal claims and liability for accrued entitlements

based on length of service.

16. This is especially unfair for workers who work continuously for the same host
employer, but through a series of labour-hire companies, in such a way that they do not

accrue entitlements such as redundancy and long service leave.

17. While labour-hire is a legitimate solution where businesses need to respond to
temporary or unpredictable need for labour, in circumstances where the work done by
labour-hire is a normal part of the ordinary business operations of the host, it can be
fairly inferred that the only reason that the host is willing to pay a premium for the use

of labour hire is to avoid such obligations.

18. JobWatch believes the key to closing this remaining loophole is already available in
the new s 15AA of the FW Act, which provides that the existence of an employment
relationship is to be “determined by ascertaining the real substance, practical reality
and true nature of the relationship”. Although this amendment was made to clarify the
distinction between employees and independent contractors, the same interpretive
principle comfortably extends to identifying the host as the real employer in a labour-

hire arrangement in appropriate circumstances.



19. Accordingly, JobWatch recommends that s 15AA be amended to expressly provide,
for the avoidance of doubt, that labour-hire workers will be deemed employees of the
host for the purposes of the FW Act if the work they do is a normal part of the ordinary

business operations of the host and is done principally at the direction of the host.

Case study: Carl

Carl, a man in his fifties with physical and intellectual disabilities, worked regularly as
a casual trolley-collector at an inner-city supermarket. Carl’s understanding was that
he had been offered this employment by supermarket management, and in fact he

was directed by them on a day-to-day basis as to how the work was done.

Carl did not receive payslips, but he suspected that he was being underpaid and

made enquiries about this. He was terminated from his employment soon afterwards.

JobWatch assisted Carl to commence proceedings for discrimination and to recover
entitlements. It soon became apparent that only some of the people Carl had been
dealing with were employees of the supermarket -- it engaged a trolley-collection
contractor, who in turn had engaged a number of different small subcontractors,
several of which had employed Carl in the course of his employment, and some of

which no longer existed.

As a result, the proceedings became extremely complex and protracted, with
multiple respondents, some of whom could only be named as accessories, and all of
whom denied liability.

In reality, Carl’'s work was at the direction of the supermarket and was part of its
normal operations. Had Carl been able to name the supermarket as his true
employer, this complexity could have been avoided.

C.3 Family and domestic violence in the general protections

20. JobWatch supports the recent inclusion of “subjection to family and domestic
violence” (FDV) under s 351(1) of the FW Act as an attribute protected by the general
protections. In principle, this fills a significant gap in the law, where employees
subjected to FDV lacked any legal protection or recognition of the significant
disadvantages they experience in their employment, which often take multiple
intersecting forms, including other forms of discrimination such as carer responsibilities

and disability.



21. However, in JobWatch’s experience, the practical protective effect of this reform is

severely limited by the two issues set out below.
C.3.1 Exceptions to discrimination protections

22. Section 351(2)(a) of the FW Act provides that s 351(1) does not apply to conduct
that is not unlawful under any anti-discrimination law in force in the place where the
action is taken. Courts have consistently interpreted this to mean that where a
particular attribute is not protected under discrimination law in a given jurisdiction, the
general protections do not apply to that attribute in that jurisdiction (e.g. Quirk v
Construction, Forestry, Maritime, Mining and Energy Union [2021] FCA 1587).

23. In practical terms, this means the FW Act only protects workers against adverse

action because of subjection to FDV in South Australia, the ACT, and the NT, as these
are the only jurisdictions where the attribute of FDV is protected by local discrimination
law. In other words, the vast majority of Australian workers do not at present enjoy the

benefit of this reform.

24. In JobWatch’s view, the way this exception has been interpreted is at odds with the
clear legislative intention of s 351(2)(a), which was to allow the continued operation of
express exceptions and exemptions in local discrimination law (e.g. the exception for
genuine occupational requirements in s 26 of the Equal opportunity Act 2010 (Vic)).
See Fair Work Bill 2009 Explanatory Memorandum [1429]-[1431].

25. JobWatch recommends that s 351(2)(a) be amended to provide that s 351(1) does
not apply where the action is taken in reliance on an exception expressly permitted, or
an exemption granted, under an anti-discrimination law in force in the place where the

action occurs, and the employer establishes that the exception or exemption applies.

26. Another limitation to the effectiveness of these protections is the “inherent
requirements” exception in s 351(2)(b), which courts have generally interpreted to be
exclusive of any obligations under other laws. For example, if an employee cannot
perform a role because of their carer responsibilities, but could do so with reasonable
accommodations to the role as required by local discrimination law, the employer will
have a defence to an adverse action claim without being required to make or consider

the effect of such accommodations.



27. In JobWatch’s view, the meaning of the “inherent requirements of the particular
position” must include any legal obligations that apply to the employment. To continue
the preceding example, an employer cannot be said to be taking action against an
employee with carer responsibilities because of the inherent requirements of the
position, if it does so without making or considering the legally mandated
accommodations to the position. If it were otherwise, an absurdity would arise where a

defence could be argued based on “inherent requirements” that were unlawful.

28. JobWatch recommends that s 351(2)(b) be amended to clarify that the inherent
requirements of a position are taken to include any modifications to the position that

are required by law.
C.3.2 The subjective test and disaggregation

29. Another long-standing issue that limits the effectiveness of the adverse action
provisions in the general protections, including FDV discrimination under s 351 but also
the workplace and industrial rights protections in ss 340 and 346, has been the
tendency of courts to interpret these provisions extremely narrowly, in two related

ways.

30. Firstly, the phrase “because of” in these provisions (including in the inherent
requirements exception) has been interpreted as referring solely to the subjective
motivation of the relevant natural-person decision-makers. (e.g. Board of Bendigo
Regional Institute of Technical and Further Education v Barclay [2012] HCA 32).

31. This approach may create incentives for employers to articulate alternative
explanations for adverse action in advance, or to designate decision-makers who are
less likely to be aware of the relevant protected attributes, e.g. Qantas Airways Limited
v Transport Workers Union of Australia [2023] HCA 27.

32. This subjective test contrasts markedly with judicial interpretation of similar phrases
in general discrimination law, in which the objective purpose and effect of conduct is
also considered in determining if discrimination has occurred, and intention to

discriminate is irrelevant.

33. Secondly, courts have been extremely willing to accept employer arguments that

the decision-maker’s subjective motivation was not the protected attribute itself, but



some other fact associated with or arising from the protected attribute, that is not itself

protected; that is, to disaggregate that fact from the protected attribute.

34. For example, in the leading case on disaggregation, BHP Coal Pty Ltd v CFMEU
[2013] FCAFC 132, the court famously agreed to separate the manner in which a
workplace right to take industrial action was exercised (the holding of a sign reading
“scabs”) from the right itself. The dissenting judgment of Hayne J stated that a
distinction ought not be made between the exercise of a right and the manner of the

exercise, provided it was lawful. JobWatch agrees with this position.

35. Another recent example of disaggregation in an adverse action matter is CFMEU v
Endeavour Coal Pty Ltd [2015] FCAFC 76 (Endeavour Coal). In that case, the
employer managed to satisfy the Court that the employee’s exercise of a workplace
right (taking significant amounts of personal leave) caused the employer significant
inconvenience, and it was the inconvenience which led to the adverse action, not the

exercise of the workplace right.

36. While examples of disaggregation can be found in general discrimination law, they
are normally restricted to fact scenarios where the object of the impugned conduct is

not inherent in, or can be clearly separated from, the protected attribute.

37. It may be that these two related interpretative approaches originated with
precursors to Part 3-1 of the FW Act, such as freedom of association and anti-
victimisation provisions specifically aimed at protecting union members and officers,
with a narrow focus on action taken because of specific rights within the conciliation
and arbitration system (e.g. s 793 of the Workplace Relations Act 1996). But in
JobWatch’s view, the adverse action provisions as currently framed, while still
protecting industrial activity, now operate much more broadly as a form of

discrimination law, and ought to be interpreted as such.

38. Justice Bromberg’s dissenting view in Endeavour Coal that “the intended protection
of workers from adverse action would be largely illusory if the substance, content or
effect of that right produced when the right is put into practice provides an innocent
reason for the taking of adverse action” should be regarded as a cautionary insight,

and the legislative intent of the provision ought therefore to be made expressly clear.



39. JobWatch recommends that interpretive guidance be added to the adverse action

provisions of the general protections to the effect that:

a. In determining if unlawful adverse action has occurred, regard must be had to

the objective purpose and effect of the action.

b. A person takes action because of a protected attribute if a reason for the action
is conduct or circumstances that are constituted by the same facts as, or caused

by, or a consequence of, or inherent or closely linked to, the protected attribute.

Case study: Alia

Alia worked for a government department. She was experiencing FDV, and from time

to time missed work due to issues arising from this.

Alia and her children had to move into safe accommodation urgently. At the same
time as the FDV perpetrator was released from prison, a close family member

became seriously ill and required Ali’s care.

While Alia was dealing with this, her employer put her on unpaid leave without her
knowledge, began to micromanage and criticise her work and absences, isolated her
from her colleagues, and even alleged she had abandoned her employment. All this
affected her mental health, causing further absences.

JobWatch for advised Alia about her legal options, including general protections.
Unfortunately, it was unlikely that FDV could be included in any general protections
claim that Alia could make, as it was not protected under discrimination law in the
state where she lived.

Although Alia had other grounds on which to base a general protections claim, there
was also a strong risk that the employer could defend it by arguing that its only
subjective reasons for taking adverse action against her were her absences and
performance issues -- despite the facts that these were inherently linked to her
experience of FDV, her carer responsibilities and her disability, and the employer had
not made the accommodations and adjustments for these required by discrimination

law.




C.4 Employee-like workers

40. JobWatch believes that on the whole, the reforms related to employee-like workers
on digital platforms and in road transport strike a reasonable balance between
recognizing the differences from traditional employment while providing baseline
protections, with scope for further appropriate protections through minimum standards
orders under Part 3A-2 FW Act.

41. But in JobWatch’s experience, the two key issues set out below undermine the

effectiveness of these reforms.
C.4.1 Orders for lost pay

42. JobWatch notes the possibly unintended interaction between subsections 1 and 3
of s 536LQ of the FW Act, and similarly between subsections 1 and 3 of s 536LS of the
FW Act, whereby the FWC can make an order for lost pay in favour of an employee-like

worker only if it has already made an order for re-activation or reinstatement.

43. This issue was dealt with in Mohammad Shareef Hotak v Rasier Pacific Pty Ltd
[2025] FWCFB 214 (Hotak). In that matter, after an Uber driver lodged an unfair
deactivation claim, Uber reactivated his account and argued that no further remedy
was necessary or permitted under the FW Act. The FWC held that it retained the power
to make a reactivation order under s 536LQ(1) notwithstanding that the platform had

already reactivated the driver’s account, and made an order for lost pay.

44. In JobWatch’s view, this just outcome required a somewhat strained interpretation
of the statute. We also note that in subsequent cases, Uber has continued to argue
against orders for lost pay relying on similar tactical reactivation, by attempting to

distinguish those cases from the circumstances in Hotak.

45. So, JobWatch recommends that ss 536LQ(3) and 536LS(3) of the FW Act be
amended to clarify that orders for lost pay can be made regardless of whether

reactivation or reinstatement has been ordered.
C.4.2 Automated processes

46. It is evident from the facts that appear in Hotak and several other deactivation

cases that Uber uses some form of automated process in determining whether



deactivation should occur (e.g. Sajid Saleem Warraich v Rasier Pacific Pty Ltd [2025]
FWC 3338 at [8], Anwar Kareem Al Hussein v Rasier Pacific Pty Ltd [2025] FWC 3176
at [41], Shahid Mansoor v Rasier Pacific Pty Ltd [2025] FWC 3111).

47. In each of these cases, Uber’s witnesses were not primary decision-makers, but
human agents who had subsequently reviewed Uber’s internal systems. They did not
attest to having performed any substantive analysis of the process used by the system,
only that they were satisfied by its recorded result. The FWC gave little weight to their

evidence for this reason.

48. The precise form of the internal system’s process, to what degree it is automated,
and whether it involves the use of artificial intelligence, was not revealed in these cases
and remains unknown. But it is likely that many, if not most, digital platform operators
rely heavily on algorithmic systems to manage performance metrics and trigger
deactivation decisions. These systems often operate with minimal or no genuine
human involvement. For example, a worker with a low customer rating may be
automatically deactivated, even where the rating is based on unreasonable or

unfounded complaints.

49. Such systems raise serious concerns regarding procedural fairness, transparency,
and reasonableness. Deactivation decisions may be based purely on quantitative

metrics rather than substantive assessment of the circumstances.

50. While the Digital Labour Platform Deactivation Code (Code), which commenced in
February 2025, requires that a human representative consider a worker’s response to
complaints prior to making a deactivation decision (by which time the worker’s account
may already be suspended), the FW Act itself does not directly regulate automated
decision-making processes. As a result, meaningful legislative safeguards against

automation-only decisions remain absent.

51. Under the FW Act and the Code, a platform needs a “reasonable belief” or
‘reasonable grounds” when deactivating workers. In JobWatch’s view, an automated

process cannot satisfy this requirement.

52. So, JobWatch recommends that s 536LH of the FW Act, which sets out the criteria
that must be considered by the FWC in determining if a deactivation was unfair, be

amended to include the following additional matters:




a. Whether the operator deactivated the worker wholly or partly on the basis of, or

materially influenced by, an automated decision system.
b. Whether before deactivating the worker, the operator:
i. notified the worker of proposed grounds for deactivation;

ii. identified and explained to the worker the role of any automated decision-

making processes or systems relied upon;
ii. gave the worker a reasonable opportunity to respond; and

iv. ensured meaningful human review, including consideration of the matters

relied on to justify deactivation and the worker’s response.

53. More generally, with the rise of automation including Al in the context of
employment, JobWatch believes that a line must be drawn establishing the legal
principle that any decision that could have a serious effect on a person’s employment
can only be regarded as having been made fairly or reasonably for the purpose of
employment law if it is made by a human. JobWatch recommends that overall

interpretive guidance to this effect be added to the Dictionary in s 12 of the FW Act.

Case study: Harold

JobWatch recently represented Harold, a driver for a rideshare platform. Harold alleged
that his access to the platform had been unfairly deactivated.

In a number of recent unfair deactivation cases in the FWC, the same platform operator
had sought to defend the claims by relying on the evidence of staff who had reviewed the
records of the platform’s internal systems, at least some of which appeared to have been
generated by automated systems. In these cases, the FWC gave little weight to this
evidence.

During negotiations with the platform operator, JobWatch argued that an automated
system could not satisfy the legal requirements for “reasonable belief’ or “reasonable
grounds”, and that to continue to defend Harold’s claim using such evidence was
unreasonable and could be a basis for a costs application. A financial settlement was
reached.




Yours sincerely

d\u\-'\-mq il

Gabrielle Marchetti
Principal Lawyer

70—

John O’Hagan
Senior Lawyer
Job Watch Inc

JobWatch acknowledges the significant contributions of Suho Shin and Kelly Jun to

these submissions.
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