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This Fact Sheet explains your entitlement to unpaid parental leave and

also paid parental leave for all eligible employees. Disclaimer
This F'act.Sheet .
Unpaid Parental Leave - your basic contains information
- . of a general nature only
entitlements under the Fair Work and is not a substitute

for professional legal
Act 2009 (Cth) advice. You should
obtain legal advice
from a lawyer about
your particular situation
before acting on

Taking Parental Leave

The Fair Work Act 2009 (Cth) provides that eligible employees are, at any of the following
minimum, entitled to take up to 12 months of unpaid parental leave. The information. This Fact
right to unpaid parental leave is one of the 12 minimum employment Sheet is designed
standards known as the National Employment Standards (NES). for employees and

prospective employees
Your entitlement to unpaid parental leave under the NES may vary in Victoria, Tasmania
depending on whether you are a permanent employee (full-time or part- and Queensland only. If
time), or a casual employee. you are not from these

states, you should
Permanent Employees obtain advice about your

specific case as soon as
As a permanent employee, you will be entitled to up to 12 months of unpaid possible.

parental leave if:

e You, your spouse, or your de facto partner gives birth to a child (or
adopts a child under 16 years of age); and About this Fact Sheet
¢ You have, or will have, a responsibility for the care of your child; and ) _
e You have completed at least 12 months of continuous service with your This Fact Sheet discusses
employer as at the expected date of birth of your child (or, if the leave the different kinds of
is adoption related, 12 months as at the date the leave is scheduled to PTG RV W e G
start); and be ta!(en, including
¢ You have complied with the notice and evidence requirements. thlnpgnd parenFal leave,
exible unpaid parental
leave, special unpaid
parental leave and paid

parental leave. The right
If you are a casual employee, you will be entitled to take up to 12 months to be transferred to a safe

of unpaid parental leave if: job if required and paid
no safe job leave are also

e You, your spouse, or your de facto partner gives birth to a child (or adopts discussed, along with
a child under 16 years of age); and keeping in touch days.

e You have or will have a responsibility for the care of your child; and

¢ You have been working with your employer on a regular and systematic
basis for at least 12 months as at the expected date of the birth of your
child (or, if the leave is adoption related, 12 months as at the date the
leave is scheduled to start); and

e But for the birth (or adoption) of your child, you would have a reasonable

Casual Employees
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expectation of continuing work with your employer on a regular and
systematic basis; and
e You have complied with the notice and evidence requirements.

If you have not been employed on a continuous basis for more than 12
months (or you have not been employed on a regular and systematic basis if
you are a casual employee), you are not entitled to unpaid parental leave
under the Fair Work Act 2009 (Cth). However, you may be eligible to pursue a
general protections or discrimination claim if your employer takes adverse
action against you or otherwise treats you unfavourably because you are
pregnant.

Applying for unpaid parental leave

As a general rule, unpaid parental leave should be taken as a single
continuous period. An exception to this is the entitlement to take
flexible unpaid parental leave in certain circumstances.

The period of leave may start up to 6 weeks before the expected date of
the birth of your child (or earlier by agreement with your employer). Your
employer may also request that you provide them with medical evidence
confirming your fitness to work if you choose to work in the 6 weeks prior
to the expected date of the birth of your child.

It is very important to formally apply for unpaid parental leave under
the NES to make sure you become eligible for the ‘return to work
guarantee’:

¢ You may formally apply for unpaid parental leave by providing your
employer with written notice letting them know the intended start and
end dates of your leave. You must give this notice to your employer at
least 10 weeks before starting your unpaid parental leave or else as
soon as you can. It is important to keep a copy of your written notice
for your records. You must also give your employer relevant medical
evidence if required; for example, a medical certificate.

e At least 4 weeks before the intended start date of your unpaid parental
leave, you must confirm the intended start and end dates of your
parental leave with your employer. You must also advise your employer
of any changes. It is a good idea to also keep a copy of your
confirmation for your records.

¢ If you cannot give the usual period of notice; for example, if your baby
is born prematurely, you can still take unpaid parental leave as long as
you provide notice as soon as practicable.

¢ If you have taken less than 12 months unpaid parental leave, you may
extend your leave by giving your employer written notice of the
extension at least 4 weeks before the end date of the original leave
period. The notice must tell your employer the new end date for the
leave.

Unpaid Parental Leave - Requesting Extensions
You may extend your parental leave to a maximum length of 24 months
by agreement with your employer. You must make the request to your

employer in writing and the request must be made at least 4 weeks before
the end of your initial period of leave.

JobWatch

www.jobwatch.org.au

Melbourne metro: (03) 9662 1933

Qld, Tas and regional Vic: 1800 331 617

Read JobWatch's
'Pregnancy and
Breastfeeding
Discrimination’ Fact
Sheet for more
information about the
possible application of
discrimination law to your
circumstances.

Note: It is permissible
for a pregnant employee
and their partner to take
unpaid parental leave at
the same time.

Non-pregnant parents
must still satisfy the
basic eligibility
criteria.

Mon-Fri 9am-5pm
and until 8:30pm on Wed
(all times in AEDT)



http://www.jobwatch.org.au/

Your request to extend your unpaid parental leave may only be refused by
your employer on reasonable business grounds. If you make a request to
extend your period of unpaid parental leave, your employer must comply
with the following:

a. Discuss your request with you and genuinely try to reach
agreement;

b. Consider the consequences for you if your request is refused; and
c. Respond to your request within 21 days of receipt, and if they
refuse your request, provide reasons for doing so.

If there is a dispute between you and your employer regarding your
request to extend your unpaid parental leave and all discussions with your
employer have not resolved your dispute, you may apply to the FWC to
resolve the dispute. An application of this type is done by filing a Form
F10B - Application to resolve a dispute about an extension of unpaid
parental leave. More information about this process can be found on
the FWC website.

Flexible Unpaid Parental Leave

You can also take days of unpaid parental leave as flexible unpaid
parental leave. Flexible unpaid parental leave means that you can take
unpaid parental leave flexibly, as a single day or different combinations of
multiple days. The leave can be taken any time within 24 months of your
child’s birth or adoption or in the case of the birth parent, any time in the
six weeks before the expected date of delivery and within 24 months after
the birth of your child. The amount of parental leave that can be taken
flexibly depends on when your child is born or placed for adoption. As
follows:

Before July 2024: up to 100 days
1 July 2024 to 30 June 2025 up to 110 days
1 July 2025 to 30 June 2026 up to 120 days
On or after 1 July 2026 up to 130 days

Flexible unpaid parental leave can be taken both before and after taking
parental leave and can be taken after an employee has returned to
work.

You must give your employer written notice of your intention to take
flexible unpaid parental leave at least 10 weeks prior to the start of your
parental leave. This notice must specify the number of days of flexible
unpaid parental leave you intend to take. If the number of days you intend
to take changes, you should discuss this with your employer.

Once your flexible unpaid parental leave is approved, you must notify your
employer, in writing, at least 4 weeks prior to taking a particular day as
flexible unpaid parental leave.
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Case Study

Sylvia is a permanent full-time employee who is eligible to take unpaid
parental leave. She is due to give birth to her baby in April 2025. Sylvia
intends to take her parental leave from 2 April to 2 October 2025.

In early January 2025, Sylvia provides her employer with written notice
that she intends to take six months of parental leave from 2 April 2025
until 2 October 2025.

Sylvia also advises her employer in writing that she intends to take a
further period of flexible unpaid parental leave from 2 March 2026 until 6
March 2026 to attend appointments required to care for her child.

After some negotiation with her employer, this is agreed.

Sylvia intends to remind her employer at the beginning of February 2026
of her intention to take flexible unpaid parental leave in March 2026.

In doing so, Sylvia will have complied with all the necessary notice
requirements.

If it is not possible for an employee to give the notice generally required,
they must give their employer notice as soon as practicable. It is also
important to remember that any day or days of unpaid parental leave taken
flexibly are taken from your total amount of unpaid leave, they are not
additional days.

The Fair Work Ombudsman’s website provides a useful Sample Letter to
assist employees who wish to give notice to their employer of their unpaid
parental leave and/or flexible unpaid parental leave.

Special Unpaid Parental Leave

You may also be entitled to take a period of special unpaid parental leave if
you are not fit for work while you are pregnant due to a pregnancy-related
illness or if you miscarry at any point after 12 weeks of your pregnancy.

In order to access special unpaid parental leave, you must have been
eligible to take unpaid parental leave. You must give your employer notice,
as soon as is reasonably practicable, that you intend to take a period of
special unpaid parental leave and you must specify the length of the leave
you wish to take. Additionally you must provide your employer with
evidence that would satisfy a reasonable person that your leave is being
taken because of a pregnancy related illness or a miscarriage (i.e. a medical
certificate from your treating doctor) if your employer requests it.
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Transfer to a safe job

If, before going on unpaid parental leave, you receive medical
advice that it is inadvisable to continue in your current role due to:

a. Anillness, or a risk, arising out of your pregnancy; or
b. A hazard connected with your position;

You may ask your employer to transfer you to an appropriate safe
job.

If there is an appropriate safe job available and you have provided
your employer with evidence that would satisfy a reasonable person of
your pregnancy related illness or the identified risk, your employer
must transfer you to this job for the duration of the risk period (which
may be until you leave the workplace on unpaid parental leave). Your
employer must transfer you without any further changes to the terms
and conditions your employment.

Case Study

Constantia works as a Team Leader in a factory where products containing
hazardous chemicals are manufactured. After consulting with her doctor, it
is determined that during her pregnancy, she should not continue to work on
the floor of the factory as she would be in close proximity to these
chemicals.

Constantia meets with her employer and provides them with a medical
certificate from her doctor. It is determined that Constantia will undertake
administrative duties until she leaves the workplace on unpaid parental
leave. Constantia is paid at her usual hourly rate for this work and works her
usual hours.

It is important to note that the right to be transferred to an appropriate safe
job while pregnant is not limited to employees that would otherwise have
been eligible for unpaid parental leave. This request may be made by any
employee regardless of their employment status or length of service.

Paid No Safe Job Leave

If there is no safe job available in your workplace that you can do during
the risk period, you may be eligible for no safe job leave.

In order to be eligible for no safe job leave, you must have been eligible to
take unpaid parental leave.

If you take no safe job leave your employer must pay you at your base rate
of pay for your ordinary hours of work during the applicable risk period (this
period may be until you would have left the workplace on unpaid parental
leave). Your employer cannot lawfully compel you to utilise any other form
of paid leave during this period such as personal/carer’s leave or annual
leave.
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Unpaid No Safe Job Leave

If you are not eligible for unpaid parental leave and there is no safe job
available in your workplace, you have the right to take no safe job leave,
however, your employer does not have to pay you during this period. Your
leave would be unpaid unless you took some other form of paid leave that
is available to you (i.e. paid personal/carer’s leave or annual leave).

Your employer’s options

If you take parental leave under the NES, your employer has a number of
options for dealing with your absence. For example, it may:

« Do without your role and duties; or
« Distribute your duties amongst existing employees; or
« Cover your role by hiring a ‘replacement employee’.

A ‘replacement employee’ is employed on a temporary basis to perform
the role of an employee who is on parental leave and is aware that the
person on parental leave has a right to return to their pre-parental leave
position when their parental leave has ended.

Read JobWatch's
‘Returning to Work
Following Parental Leave'
Fact Sheet for more
information

It may be a reasonable course of action for you to suggest to your
employer that it should hire a ‘replacement employee’ to perform your
role while you are on parental leave because your role will still be
performed by someone rather than be made redundant.

Keeping in touch days

After you begin your period of unpaid parental leave, you and your
employer may agree to ‘keeping in touch days’. Keeping in touch days are
days during your unpaid parental leave when you attend the workplace and
resume your role. This gives you the opportunity to maintain a connection
to your workplace during your leave.

You are entitled to 10 keeping in touch days per 12 month period of unpaid
parental leave. You have this entitlement from the 15th day after the birth
or placement of your child. It isimportant to note that your employer may
only request that you participate in a keeping in touch day on or after the
42nd day following the birth or placement of your child.

A keeping in touch day can be a full day, a part day or a sequence of days.
A keeping in touch day, part day or sequence of days constitutes a period
of paid work. However, it does not extend the period of your unpaid
parental leave.

Although utilising keeping in touch days is optional and must be arranged
by agreement with your employer, they are a good way to ‘keep in touch’
with your workplace and facilitate your return to work. It is important to
remember that it is unlawful for your employer to exert undue influence or
pressure on you to use or not use keeping in touch days.
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Paid Parental Leave - am | entitled to
it?

Contract, Enterprise Agreement or Policy

It is important to note the entitlement to parental leave under the Fair
Work Act 2009 (Cth) is to unpaid parental leave. Any entitlement to
paid parental leave does not arise from the Fair Work Act 2009 (Cth).

Depending on your employment agreement, you may have an
entitlement to paid parental leave under your:

a. Contract of employment; and/or
b. Enterprise Agreement; and/or
C. Pursuant to an internal workplace policy.

We suggest speaking with your employer if you are unsure whether you have
such an entitlement.

Services Australia

Additionally you may be entitled to up to 22 weeks of Parental Leave Pay
for a child born or adopted from 1 July 2023. You can check the Services
Australia website to see whether you meet the criteria for this government
payment and the amount payable.

Your eligibility under this scheme will depend on your:

a. Income;
b. Employment history; and
C. Residency status.

General eligibility for Parental Leave Pay is as follows:

» Your adjusted taxable income must be $175,788.00 or less for the
2023-2024 financial year (For subsequent financial years see
Services Australia website);

* You must have worked for 10 of the 13 months that preceded the
birth of your child, in circumstances where:
*  You completed a minimum of 330 hours of work; and
= Any gaps in work across the requisite period do not exceed 12 weeks.

e You are an Australian citizen, or the holder of a:
=  Permanent visa; or
= A Special Category visa; or
= A permitted temporary visa.

* You can receive Parental Leave Pay under the scheme before,
during or after you take any of the following:
» Paid parental leave in accordance with your
employment contract, enterprise agreement or
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internal workplace policy;
» Unpaid parental leave pursuant to the Fair Work Act 2009 (Cth);
= Annual leave; and/or
* Long service leave.

Please note that you must not work while receiving Parental Leave Pay.

Further information should be sought from Services Australia to
determine your individual eligibility.

Where to get help Acknowledgements

JobWatch acknowledges
and is grateful for the
financial and other
support it has received

JobWatch’s free and confidential Telephone Information Service
P: (03) 9662 1933 (Melb Metro), 1800 331 617 (Regional Vic, Qld, Tas)
W: jobwatch.org.au

Fair Work Infoline (Office of the Fair Work Ombudsman) 13 13 94 from the Victorian Legal

Fair Work Commission 1300 799 675 Services Board Grants
1300 656 419 Program, Victoria

Australian Human Rights Commission 1300 292 153 Law Foundation, the

Commonwealth of

Victorian Equal Opportunity and Human Rights Australia Attorney-

Commission ,
General’s Department,
Victorian Civil and Administrative Tribunal 1300 018 228 the Victorian State
Queensland Human Rights Commission 1300 130 670 Government and
Victoria Legal Aid.
Queensland Industrial Relations Commission 1300 592 987
Office of the Anti-Discrimination Commissioner 1300 305 062 JobWatch acknowledges
(Tasmania) the Aboriginal and
Tasmanian Civil and Administrative Tribunal 1800 657 500 Torres Strait Islander
. ) peoples of this nation.
Community Legal Centres Australia 02 9264 9595 We acknowledge the
ACTU Worker Information line (for referral to a union) 1300 362 223 traditional custodians of
. L ) the lands on which we
Law Institute of Victoria’s Legal Referral Service 03 9607 9311 are located and where
Queensland Law Society (for referral to a lawyer) 1300 367 757 we conduct our
. . business. We pay our
Law Society of Tasmania (for referral to a lawyer) 03 6234 4133 respects to ancestors,

and Elders, past, present
and emerging.

JObWatCh Melbourne metro: (03) 9662 1933 Mon-Fri 9am-5pm

: Id, Tas and regional Vic: 1800 331 617 | and until 8:30pm on Wed
www.jobwatch.org.au Q g (all times in AEDT)



http://www.jobwatch.org.au/

