Requesting Flexible Workinc

Arrangements

The Fair Work Act 2009 (Cth) (the Act) gives eligible employees with
special circumstances the legal right to make a request for flexible
working arrangements.

Are you eligible?
You are eligible to request flexible working arrangements if:

o For permanent employees: You have completed at least 12
months of continuous service for your employer.

e For casual employees: You have been employed as a casual for a
sequence of periods of employment during a period of at least 12
months, and you have a reasonable expectation of continuing
employment on a regular, systematic basis.

Note: If your employment status has converted from casual to permanent,
any period for which you were a casual employee with the same employer
counts towards your 12 months of continuous service.

What circumstances can apply?

The right to request flexible working arrangements does not apply to all
employees. Only employees experiencing specific circumstances have
the right to make a request for flexible working arrangements.

You qualify if you:

e Are pregnant;

¢ Are the parent, or have responsibility for the care of a child who is
of school age or younger;

e Are a carer (within the meaning of the Carer Recognition Act 2010
(Cth));

e Have a disability;

e Are 55 or older;

e Are experiencing family and domestic violence;

e Provide care or support to a member of your immediate family, or
a member of your household, who requires care or support
because the member is experiencing family and domestic
violence.

What arrangements can you request?

You can request various arrangements which will allow you to
accommodate your current circumstances.
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Some examples of requests may be:

e A reduction in work hours, including shifting to part-time;

e Adjusting your start time, finish time, or adding additional breaks;
e Changing your location of work (including working remotely); and
o Working split shifts or introducing job sharing arrangements.

How to Make a Request
To make a valid request, you must:

e Make it in writing;
e Set out details of the changes you want; and
e Set out the reasons for the changes.

What happens next?

After you make your request, your employer may contact you to discuss
the request. However, they must formally respond, in writing, within 21
days.

Their response must:

e Grant the request; or

o If the changes you requested have been adjusted through
discussions with you, confirm the agreed change; or

e Refuse the request and set out the reasons why.

Your employer can only refuse the request if:

e They have discussed the request with you and genuinely tried to
reach agreement to accommodate your circumstances; and

¢ You have not reached agreement; and

e They have considered the consequences of refusal for you; and

e The refusal is on “reasonable business grounds”.

If they refuse your request, their written response must:

e Include detailed reasons for the refusal; and

e Set out their reasonable business grounds and how they apply to
your request; and

o Set out any alternative changes they might be willing to make, or
confirm there are no such changes; and

¢ Inform you of your right to lodge a dispute with the Fair Work
Commission (Commission).

What are Reasonable Business Grounds?

Whether the employer’s business grounds are reasonable depends on the
circumstances of every case. Some examples of reasonable business
grounds set out in the Act include:

o The cost of the proposed arrangement would be too high;
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e There is no capacity to change the working arrangements of other
employees to accommodate your request;

¢ It would be impractical to alter the working arrangements of the
other employees, or recruit new employees, to accommodate your
request;

e The proposed arrangement would likely result in a loss in
efficiency or productivity in the operations of the business or
have a significant negative impact on customer service.

What to do if your request is refused

If your employer has refused your request, or has not given you a written
response within 21 days, this may initiate a dispute about your flexible
working arrangements request, as defined by the Act. The Act sets out a
further series of procedural steps you can take to resolve any dispute with
your employer.

Firstly, you and your employer must attempt to resolve the dispute at the
workplace level through discussion. If these discussions do not work,
either of you may apply to the Commission to resolve the dispute. You
can make an application to the Commission using a Form F10C —
Application to resolve a dispute about flexible working arrangements.
There is no application fee.

The Commission must first attempt to resolve the dispute without
arbitration. Generally, a Commission Member will first arrange a
conciliation conference — a form of alternative dispute resolution where an
independent conciliator assists the parties to explore settlement options
with the goal of reaching agreement.

If conciliation fails, the Commission has further powers under the Act to
arbitrate the dispute. Arbitration is a more formal method of dispute
resolution, in which you and your employer can present evidence and
make submissions to support your positions in a hearing. The
Commission considers each party’s case and then makes a binding
decision. If you are successful, the Commission can issue a binding order
that your employer grant your request, or make other specified changes to
your working arrangements that would accommodate your circumstances.

Interaction with Other Workplace Laws

When you make a formal request for flexible working arrangements, you
are exercising a workplace right under the National Employment
Standards. It is unlawful for your employer to take adverse action against
you, such as terminating your employment, cutting your shifts or pay, or
any other action which disadvantages you in your employment, because
you have exercised a workplace right. If your employer does take adverse
action against you, you may be eligible to make a General Protections
Dispute Claim. See JobWatch'’s ‘General Protections Dispute Not
Involving Dismissal’ and ‘General Protections Dispute Involving Dismissal’
Fact Sheets for more information.

An employer’s refusal to accommodate a flexible work arrangement may
also give rise to a breach of state or federal anti-discrimination laws,
particularly where a refusal amounts to indirect discrimination.
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This may occur when a policy or decision disproportionately
disadvantages individuals with certain protected attributes, such as
parental or carer responsibilities, disability, gender, or age. In such cases,
the employee may have grounds to pursue a discrimination complaint
under legislation such as the Equal Opportunity Act 2010 (Vic), the Anti-
Discrimination Act 1991 (Qld), the Anti-Discrimination Act 1991 (Tas) or
the Sex Discrimination Act 1984 (Cth). These laws operate alongside the
Fair Work framework, providing additional avenues of reparation and
reinforcing the obligation on employers to genuinely consider flexible
working requests in a non-discriminatory manner. (See JobWatch’s ‘Race
Discrimination’, ‘Age Discrimination’, ‘Carer, Parent and Family
Discrimination’, ‘Disability Discrimination’ and ‘Sex Discrimination’ Fact
Sheets for more information.)

Further information

Depending on your specific situation, you should also see JobWatch’s
other Fact Sheets:

* Unfair Dismissal

* General Protections Dispute Involving Dismissal

* General Protections Dispute Not Involving Dismissal
+ Constructive Dismissal

These Fact Sheets are available at www.jobwatch.org.au

Where to get help

JobWatch’s free and confidential Telephone Information Service
P: (03) 9662 1933 (Melb Metro), 1800 331 617 (Regional Vic, Qld, Tas)
W: jobwatch.org.au

Fair Work Infoline (Office of the Fair Work Ombudsman) 13 13 94
Fair Work Commission 1300 799 675

Victorian Equal Opportunity and Human Rights 1300 292 153

Commission (VEOHRC)
Victorian Civil and Administrative Tribunal (VCAT)
Queensland Human Rights Commission (QHRC)

1300 018 228
1300 130 670

Office of the Anti-Discrimination Commissioner 1300 305 062

(Tasmania) (OADC)
Australian Human Rights Commission (AHRC)

1300 656 419
02 9264 9595
1300 362 223
03 9607 9311
1300 367 757

03 6234 4133

Community Legal Centres Australia

ACTU Worker Information line (for referral to a union)
Law Institute of Victoria’s Legal Referral Service
Queensland Law Society (for referral to a lawyer)

Law Society of Tasmania (for referral to a lawyer)
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