
1 JobWatch 
www.jobwatch.org.au 

Mon-Fri 9am-5pm 

and until 8:30pm on Wed 

(all times in AEDT) 

Melbourne metro: (03) 9662 1933 

Qld, Tas and regional Vic: 1800 331 617 

 

Returning to Work 

Following Parental Leave 
  

 
This Fact Sheet explains your pregnancy and parental-related 

entitlements upon returning to the workplace following a period of 

parental leave. 

 

These entitlements include: 

a. The Return to Work Guarantee; 
b. Your right to request flexible working arrangements; and 
c. Accommodations you may request upon your return to work. 

 
This Fact Sheet also provides information on your rights as a 

breastfeeding parent when returning to the workplace. 

 

The Return to Work Guarantee 
 
Upon your return to work following parental leave, you are entitled to 

return to your pre-parental leave position with all associated terms and 

conditions of your employment intact. In order for the Return to Work 

Guarantee to apply you must be an employee eligible to take unpaid 

parental leave pursuant to the Fair Work Act 2009 (Cth). If, upon your 

return, your position no longer exists, you are entitled to be offered 

another available position within your company for which you are 

qualified. 

 
It is important to remember that if you took parental leave, but were not 

eligible for unpaid parental leave pursuant to the Fair Work Act 2009 

(Cth), then the Return to Work Guarantee does not apply to you. 

However, if your employment is terminated either before your return to 

work or when you return to work, there may still be legal steps you can 

take against your employer either under the Fair Work Act 2009 (Cth) or 

under state or federal discrimination law. Please see below for 

information on Unfair Dismissal, General Protections and 

Discrimination. 

 

Obligation to Consult with Employees on Unpaid Parental Leave  
 
If you have applied formally for unpaid parental leave under the National 
Employment Standards (NES), your employer must consult with you about 
any decision that is made while you are on parental leave that will have 
a significant effect on the status, pay or location of your pre-parental 
leave position. 

 

What if my employment is terminated during my parental leave or 
when I return? 
 
It is an unfortunate fact that many employees find that their position is 

terminated, either by way of dismissal or redundancy, either during their 

parental leave or upon return to the workplace following their parental 

leave. 
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If, because of a business restructure, your position is selected for 

redundancy while you are away on parental leave, there are consultation 

obligations that your employer must comply with. This consultation 

obligation is separate to any consultation clause contained in your modern 

award or enterprise agreement. If your employment is not covered by a 

modern award or enterprise agreement and your role is selected for 

redundancy while you are on parental leave, your employer must still 

consult with you. 
 

Your employer must take ‘all reasonable steps’ to provide you with 

information regarding the proposed restructure or redundancy and give you 

the opportunity to discuss it with them, notwithstanding that you are not 

attending the workplace at that time. 

 

If you are informed that your position has been made redundant – or your 

employment is otherwise terminated – either during your parental leave or 

upon your return from parental leave, you should seek independent legal 

advice as soon as possible. 
 

Legal claims that may be available to you if your employment is terminated 

during or on your return from unpaid parental leave are: 

• Unfair dismissal: if you believe that your dismissal was harsh, unjust or 

unreasonable, you can make an application to the FWC within 21 

calendar days of the dismissal taking effect using a Form F2 - Unfair 

Dismissal. 
 

• General Protections Dispute –Termination: if you believe that your 

employer has dismissed you because of your pregnancy, breastfeeding 

and/or parental leave status, you can make a complaint to the FWC 

within 21 calendar days of the dismissal taking effect using a Form F8 

- General protections application involving dismissal. 
 

• Discrimination complaints: if you believe your employer has 

discriminated against you because of your pregnancy, breastfeeding, 

or parental status (through dismissal or otherwise), you can file a 

complaint with your state human rights commission or the Australian 

Human Rights Commission. 

- A discrimination complaint should be filed within either 12 or 24 

months of the discriminatory conduct (subject to the chosen 

jurisdiction). 

 

How can I reduce the risk of my job being made redundant while I 

am on parental leave?  

 
Ultimately, your employer has the right to structure its business any 

way it thinks fit subject to compliance with relevant laws including 

Unfair Dismissal, General Protections and anti-discrimination. 

Nevertheless, there are some simple steps that you can take which may 

reduce the risk of your position being made redundant while you are on 

parental leave including: 

• Applying formally for unpaid parental leave under the NES thereby 

activating the ‘return to work guarantee’;  

• Suggesting that your employer fill your position with a temporary 

‘replacement employee’ (possibly someone you know) rather than 
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distribute your duties amongst existing employees;  

• Reminding your employer that it is obliged to consult with you 

while you are on parental leave regarding any decision that will 

have a significant effect on your job; and  

• Using your ‘keeping in touch days’ strategically to create evidence 

that your job has not been made redundant.  

 

Also, remember that if your employer fails to consult with you as 

required while you are on parental leave, you must still be employed by 

your employer to activate the dispute resolution procedure under the 

relevant Modern Award or Enterprise Agreement (if any), so act quickly 

if you wish to challenge your employer’s lack of consultation. 

 

I want to reduce my work hours, at least initially. Am I 

entitled to do so? 
 

Flexible Working Arrangements 
 

Under the Fair Work Act 2009 (Cth), eligible employees have the right to 

request flexible working arrangements from their employer if: 
a. They are pregnant; or 
b. If they have parental or care responsibilities for a child who is of 

school age or younger. 

 
A flexible working arrangement may include: 
a. Changes to hours/patterns of work; 
b. A change to the location of work; and/or 
c. A request to work part-time in circumstances where you have 

returned to work after taking parental leave. 

 
It is important to remember that this right does not automatically entitle an 

eligible employee who is pregnant or has the relevant parental 

responsibilities to flexible working arrangements, but it does entitle such 

employees to request flexible working arrangements. To be clear, any 

employee may request flexibility from their employer at any time; however, 

an employee does not have the right to request flexible working 

arrangements from their employer unless they fall within one of the 

categories of employee listed in the Act.  
 

It is common for employees who are returning to the workplace following a 

period of unpaid parental leave to require flexibility so as to balance their 

family responsibilities with the demands of their employment. If you decide 

to request flexibility from your employer, this request: 
a. Must be in writing; and 
b. Must set out the details of the change(s) sought and the reasons for them. 

 
A useful template for setting out a request for flexible working 

arrangements can be found on the Fair Work Ombudsman’s website. 
 

It is important to remember that your employer is not obliged to 

automatically grant your request for flexibility; however, if your employer 

does refuse your request, they may only do so on reasonable business 

grounds. 

 

Additionally, there are a number of procedural elements that your employer 
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Case Study Example 
 
Sarandeep works as a retail assistant for a large department store. She 
has returned to work on a part-time basis and is still breastfeeding her 
baby. This requires her to express milk while she is at work. She does this 

in the women’s bathroom at work as there is no other place for her to do 
so. 

 
Yesterday, Sarandeep’s employer called her into a meeting and asked her 
not to express milk in the bathroom as it presents an ‘occupational health 
and safety risk’. Sarandeep is deeply offended by this and tells her 

employer that this is not true. She further states to her employer that she 
would be happy to express milk elsewhere, but no alternatives have been 
provided. Her employer tells her that if she expresses milk in the 
bathrooms again, she will be dismissed. 

 
Sarandeep may have a claim against her employer for discrimination or 
General Protections Dispute Non-Termination. If Sandeep is dismissed, 

she may also have a claim against her employer in Unfair Dismissal, 
General Protections Dispute Termination or discrimination. 

must comply with. For example: 

a. Your employer must respond to your request in writing within 21 

days of receipt; 

b. Your employer must discuss your request with you and must 

genuinely try and reach agreement with you; 

c. Your employer must consider the consequences for you if your 

request is refused; and 

d. If your employer resolves to refuse your request they must put the 

refusal in writing and explain their reasons for refusing your 

request. 

 
If you believe your employer’s refusal is unreasonable and/or your employer 

has failed to comply with the procedural requirements above, you may raise 

a formal dispute with the FWC via a Form F10C. 

 
If you are unsure about the procedure for applying to the FWC, you 

should obtain independent legal advice as soon as possible. 

 

Employees who are breastfeeding 
 

Many employees choose to return to work while they are still 
breastfeeding. Under both state and federal law (including the Fair Work 
Act 2009 (Cth) and state and federal antidiscrimination law) it is unlawful 

to take adverse action against an employee because they are 
breastfeeding, or to otherwise discriminate against them because they are 
breastfeeding. 

 

 

Your employer is also obliged to provide you with a safe, clean space to 
express milk in the workplace should you require it. A failure to do so may 
be considered discriminatory. 
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Where to get help 

JobWatch’s free and confidential Telephone Information Service 

P: (03) 9662 1933 (Melb Metro), 1800 331 617 (Regional Vic, Qld, Tas) 

W: jobwatch.org.au 
 

Fair Work Infoline (Office of the Fair Work Ombudsman) 13 13 94 

1300 799 675 

1300 656 419 

1300 292 153 

Fair Work Commission 

Australian Human Rights Commission 

Victorian Equal Opportunity and Human Rights 
Commission 

Victorian Civil and Administrative Tribunal 1300 018 228 

Queensland Human Rights Commission 1300 130 670 

Queensland Industrial Relations Commission 1300 592 987 

Equal Opportunity Tasmania 1300 305 062 

Tasmanian Civil and Administrative Tribunal 1800 657 500 

Community Legal Centres Australia 02 9264 9595 

ACTU Worker Information line (for referral to a union) 1300 362 223 

Law Institute of Victoria’s Legal Referral Service 03 9607 9311 

Queensland Law Society (for referral to a lawyer) 1300 367 757 

Law Society of Tasmania (for referral to a lawyer) 03 6234 4133 
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