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Restricting the use of non-disclosure agreements in workplace sexual harassment cases

We thank the Victorian Government for the opportunity to comment on the issues raised in the
Discussion Paper on Restricting Non-Disclosure Agreements in Workplace Sexual Harassment Cases.

About JobWatch

a. JobWatch Inc (JobWatch) is an is an employment rights, not-for-profit community legal
centre. We are committed to improving the lives of workers, particularly the most vulnerable
and disadvantaged.

b. JobWatch is funded by the Office of the Fair Work Ombudsman, federal government and the
Victorian Government. We are a member of Community Legal Centres Australia and the
Federation of Community Legal Centres (Victoria).

C. JobWatch provides the following services:

i.  Tailored information and referrals to workers from Victoria, Queensland and Tasmania, via a
free and confidential telephone information service (TIS);

ii. Community legal education, through a variety of publications and interactive seminars
aimed at workers, students, lawyers, community groups and other appropriate
organisations;

iii.  Legal advice and representation for vulnerable workers across all employment law
jurisdictions in Victoria; and

iv.  Law reform work aimed at promoting workplace justice and equity for all workers.

d. Since 1999, JobWatch has maintained a comprehensive database of the callers who contact
our TIS. To date we have collected more than 259,000 caller records, with each record usually
canvassing multiple workplace problems, including sexual harassment. Our database allows
us to follow trends and report on our callers’ experiences, including the workplace problems
they face and what remedies, if any, they may have available at any given time across State
and Federal laws.
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In 2021, calls to JobWatch’s TIS relating to workplace sexual harassment and assault
increased by:

43% compared to 2020;

83% compared to 2016.

To address this growing demand, JobWatch is currently funded to run the Workplace Sexual
Harassment and Discrimination Project, which provides legal advice and representation to
eligible Victorian workers. Workers access this Project either through JobWatch’s TIS or they
are referred to JobWatch’s legal practice by external organisations, including the Victorian
Equal Opportunity and Human Rights Commission (VEOHRC), Victoria Legal Aid and other
community legal centres.

In order to become clients of the legal practice, workers must have an employment law
matter that has legal merit and their cases must satisfy the requirements of our funding
agreements (which typically focus on client vulnerability and public interest issues).

The majority of JobWatch’s callers and clients are not union members and cannot afford a
private lawyer.

Response to questions
1.

Should a Victorian framework prohibit NDAs unless requested by the complainant?

In principle, JobWatch is in favour of the establishment of a statutory framework that
prohibits NDAs unless requested by the complainant. We recognise, however, that it may be
difficult to distinguish between a genuine and voluntary request by the complainant
(motivated, for example, by the complainant’s desire to protect their anonymity and not ruin
their future job prospects) and one that is made purely for pragmatic reasons, (for example,
to increase the financial settlement and/or resolve the matter quickly).

How could a complainant request be evidenced?

We recommend that a complainant request be evidenced either by the complainant signing a
statutory declaration or, alternatively, by the lawyer who gives the complainant legal advice
about the NDA certifying that the complainant requested (and has been given) legal advice on
the matter.

How could this approach be successful in reducing any misuse of NDAs?
In our view, without an absolute ban on NDAs, there will always be a risk that NDAs will be
misused by respondents to silence victims, protect employer reputations, avoid full
liability and hide serial offending and/or offenders. However, we would expect that adding
the requirements that:

1. The complainant must have requested the NDA; and

2. Either the complainant sign a statutory declaration or the lawyer certify that the

request was made by the complainant and the legal advice has been given,

would reduce the automatic use of NDAs in settlement agreements.
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Should the Victorian framework include a requirement that a complainant is offered
independent legal advice prior to entering into an NDA?

At JobWatch, we are very much in favour of complainants being offered independent legal
advice prior to entering into an NDA, if they cannot access advice and support through their
union. The advice must be culturally appropriate and trauma-informed.

We consider that in order for the legal advice to be meaningful, it must be about the merits of
the complaint as a whole, and not only be limited to the implications of entering into an NDA.
Indeed, if a sexual harassment claim also raises possible discrimination and victimisation
claims, the legal advice should extend to the merits of those claims too.

If there is a serious commitment to access to justice in Victoria, we must ensure that every
complainant in a sexual harassment matter has access to timely advice about the merits of
the claim, either from their union or from an independent lawyer. We consider that advice
limited to the meaning and impact of an NDA would be inadequate.

Independent advice, whether from a union or from an independent lawyer, about the merits
of a sexual harassment claim and the relative merits of entering into an NDA, would also help
to ensure that cases with merit were resolved satisfactorily, protecting complainants and
freeing up our courts, commissions and tribunals.

Should the provision of independent legal advice be at the employer’s expense?

We recommend imposing a levy on all employers across Victoria, perhaps tied to WorkCover
premiums. The levies could be used to fund the provision of legal advice to complainants in
sexual harassment matters (eg where the complainant is not a union member or a union is
otherwise not able to advise the complainant). The levies could be used to fund community
legal centres and Victoria Legal Aid to provide free legal advice about the merits of sexual
harassment matters, including whether or not to sign the NDA proposed in the particular
circumstances of the case, to complainants who meet a financial needs test. Complainants
above the financial needs test could be directed to a list of approved panel firms to get the
independent legal advice (potentially at a fixed reduced price).

The calculation of levies could be based on mandatory employer reports to WorkSafe or the
VEOHRC (or another appropriate statutory agency) of any reports received about sexual
harassment in the workplace.

Alternatively, employers could pay for the legal advice, however this approach may be met
with greater employer resistance and real issues of independence, impartiality and undue

influence may present themselves.

If legal advice is provided at the employer’s expense, what safeguards could be included to
ensure that the advice provided to the complainant is truly independent?
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If the complainant is not a union member, the best way to ensure that the legal advice is truly
independent is to:

a) Fund community legal centres and Victoria Legal Aid to provide such advice and
representation free of charge to complainants who meet a financial needs test; and

b) Direct complainants above the financial needs test to a list of approved panel firms to
get the independent legal advice (at a low cost).

Another way to minimise the risk of complainants being given legal advice by lawyers who are
paid for by employers/respondents (and who may therefore be more inclined to steer clients
in a particular direction) would be to make it an offence for an employer/respondent in a
sexual harassment matter to direct or pressure a complainant to obtain legal advice from a
particular lawyer. The complainant would need to be free to choose who to get the legal
advice from (but, as discussed above, the advice could be provided free of charge if it came
from community legal centres and/or Victoria Legal Aid and/or a panel of approved firms).

If legal advice is provided at the employer’s expense, should there be parameters around
this? If yes, what type of parameters should be considered? For example, should the advice
be limited to the content and effect of the NDA and/or capped at a certain financial
amount?

As outlined above, JobWatch is of the view that:

a) All employers should be charged a levy; and

b) That money should be used to provide complainants with access to timely legal advice
about the merits of the substantive claim in the sexual harassment matter, as well as
whether or not to sign an NDA.

If employers were required to pay for the complainant’s legal advice, there would need to be
an assessment of the size and resources of the employer, the relative complexity of each
sexual harassment claim and how to preserve the independence of the advice - these issues
and a multitude of others could hamper the efficacy of the settlement process.

Should a requirement that a complainant receive legal advice extend to advice about
negotiating the terms of an NDA for vulnerable workers and/or where there is a significant
power imbalance?

Yes, where the complainant is a vulnerable worker or there is a significant power imbalance
between the parties, JobWatch considers that the complainant should be offered legal advice
and representation about negotiating the terms of an NDA. This additional legal advice and
representation would be warranted, for example, where a complainant meets a financial
needs test and falls into at least one of the following categories:

a) Migrant worker (regardless of visa status); particularly where English is not the
complainant’s first language;

b) Young worker (eg under 25 or 30);
c) Worker with a disability;
d)Worker who identifies as Aboriginal and Torres Strait Islander;
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10.

11.

e) Worker who identifies as LGBTIQ+; and/or
f)  Worker who identifies with an intersex variation.

What is the best mechanism to ensure that an employer does not unduly pressure or
influence a complainant to enter an NDA?

The best and most effective mechanism to ensure that an employer does not unduly pressure
or influence a complainant to enter an NDA is to provide the complainant with access to
timely and free (or low-cost) independent legal advice AND representation. This is the only
way to truly ensure that no undue pressure or influence is applied by an employer.

Another option is for the Victorian Government to introduce a new statutory contravention
which would prohibit undue influence or undue pressure. Guidance could be had from section
344 of the Fair Work Act 2009 (Cth) . The contravention would need to attract civil penalties.
The provision would be regulated by a Victorian statutory agency and complainants would
also need to be given standing to enforce the provision at VCAT or in a Victorian court of
competent jurisdiction.

What could be considered an attempt to unduly influence or pressure a complainant? What
conduct would fall outside this definition, and therefore be permissible?

Section 344 of the Fair Work Act 2009 (Cth) makes it unlawful for an employer to exert undue
influence or undue pressure on an employee in relation to the employee’s terms and
conditions of employment. Caselaw interpreting this particular provision highlights that for
conduct to be “undue” it must be unwarranted, excessive, unjustified.

Simply proposing a higher settlement sum in exchange for an NDA would, on the face of it,
not appear to amount to an attempt to unduly influence or pressure a complainant. However,
there are a multitude of means to unduly influence or pressure complainants, some overt and
some covert and hence difficult to identify. These could include by way of omissions and
commissions. What may amount to undue influence in one set of circumstances may not
meet that threshold on a different set of facts, depending on the personalities of the parties
involved, the particular imbalance of power in the specific circumstances etc. These
challenges and many more are highlighted to once again support a strong preference for the
provision of timely, independent and free (or low-cost) legal advice and representation by
community legal centres, Victoria Legal Aid or an approved panel law firm (in the absence of
union membership).

Should a proposed framework provide that a permitted NDA does not adversely affect the
future health or safety of a third party or the public interest?

It will never be in the public interest to allow parties to enter into NDAs in circumstances
where the alleged harasser may subsequently go onto sexually harass third parties.

We do not consider that NDAs should ever preclude employers from reporting about the
number and nature of sexual harassment complaints they receive. In fact, we believe that it
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12.

20.

23.

should be mandatory for employers to report these matters to a statutory agency like
WorkSafe or VEOHRC. These reports would inform how levies are to be calculated and
charged.

Should a proposed framework require that all NDAs include a clause that an employer
engage in preventative action, and assess its compliance with its positive duty to eliminate
sexual harassment?

We want employers to take positive steps in response to any raised complaints, in line with
the positive duty to eliminate sexual harassment in the workplace imposed by the Equal
Opportunity Act 2010 (Vic) (EO Act). To this end, we recommend that permitted NDAs
(contained with terms of settlement or a more formal deed of release) should contain a
mandatory preventative action clause such as the following:

The Respondent must:
a. take steps as soon as is practicable, following receipt of a signed counterpart to these

Terms of Settlement/this Deed, to report internally to its leadership and/or to the
Board of Directors, and keep an appropriate record of:

i the names of the employees involved in the Complaint;

ii. the allegations made;
jii. the Respondent’s position in respect of any allegations; and
iv. the resolution of the Complaint;

b. consider the details of this Complaint in respect of any future allegations or
disciplinary matters involving alleged sexual harassment or improper conduct of a
sexual nature involving [the Second Respondent/individual named as the harasser].

Should a complainant have a specified amount of time to review an NDA before signing it
and a set ‘cooling off’ period during which time they could revoke an NDA after signing it?

In principle, we are not opposed to the introduction of a cooling off period for self-
represented litigants in workplace sexual harassment matters. We note that VCAT already
offers a 2-day cooling off period for self-represented litigants who resolve matters at
mediation and the Fair Work Commission has a 3-day cooling off period for unrepresented
litigants who settle unfair dismissal applications during a conciliation conference. However,
our strong recommendation is that complainants should either be advised and supported by
their union or they should be given access to timely and free (or low cost) legal advice and
representation in the NDA negotiation. This would obviate the need for a cooling off period.

Should a proposed model include a list of permitted disclosures?
We recommend that a list of permitted disclosures be included, so as to allow complainants,

employers and/or alleged harassers to disclose the details of the complaint and its
resolution in a range of circumstances. An example clause for permitted disclosures could
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look like this:

The parties agree that the contents of these Terms of Settlement/this Deed and the terms on which
the complaint was resolved between the parties may be disclosed:

Qo oToe

ii.

fii.

3

QT oS

>

as permitted by the express terms of these Terms of Settlement/this Deed;

in respect of information that is available to the public generally;

for the purpose of obtaining legal advice;

by the Complainant for the purpose of the Complainant seeking employment from a
prospective employer and to the extent of advising the prospective employer, as applicable,
that they raised a complaint of sexual harassment with their former employer and/or that
they left their former employer in connection with the matters raised in their sexual
harassment complaint;

for the purpose of providing evidence to Parliament or a Parliamentary Committee or law
reform enquiry;

for the purpose of cooperating with a regulator, or a criminal investigation or prosecution,
whether or not the process is compulsory;

for the purpose of making a Victims of Crime Compensation (VOCAT) application;

by the Employer to an officer, employee, contractor or agent of the Employer who is required
to be aware of the relevant information in order to discharge their duties and
responsibilities, including without limitation for the purposes of:

reporting internally and/or to the leadership and/or board of directors;

monitoring reports of sexual harassment over time including routine surveys and data
capturing to understand any emerging risks or systemic issues; or

developing de-identified case studies to inform organisational learning about sexual
harassment and providing a safe workplace,

by the Employer to the Workplace Gender Equality Agency;

by the Employer for the purpose of notifying an insurer and/or its auditors and/or [the
relevant statutory agency eq WorkSafe or VEOHRC];

by the Employer for the purpose of disclosing the identity of the perpetrator where there is a
legitimate public or stakeholder interest;

to defend any claims made against the relevant party, where this deed or the circumstances
surrounding the signing of this deed are relevant to the claim;

to a treating medical professional (including a mental health professional) for the purpose of
obtaining medical treatment;

to the parties’ legal and financial advisors;

to the Australian Taxation Office;

to Services Australia;

generally within any proceedings relating to a workers compensation or superannuation
claim;

in respect of any future investigation which may be conducted by or for the Respondent into
any other allegations made of sexual harassment in the workplace;

the Complainant may disclose the terms of this deed to a designated support person, on the
understanding that they will keep the terms of the deed confidential and not disclose them
to any person;

for the purpose of reporting an offence to a law enforcement agency;
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u. as required by law or any legally binding order of any court, government, semi-government
authority, administrator or judicial body; or
V. to enforce the rights or to defend any claim or action under this deed.

40. What role does education and guidance have in achieving compliance? Do you think
supporting guidelines on how to comply with NDA legislation and/or template clauses
would aid compliance with the regulation of NDAs ?

As always, JobWatch submits that education and guidance are critical components of shifting
community and employer attitudes. Practical assistance in the form of supporting guidelines
in accessible, plain-speak language and in visually appealing formats to suit all target
audiences is key to promoting compliance.

Thank you for taking the time to consider our submission. Please do not hesitate to contact the
writer by email on gabriellem@jobwatch.org.au if you have any queries.

Yours sincerely,

C&L'\’\ ool Ml

Gabrielle Marchetti
Principal Lawyer
Job Watch Inc
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