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Unpaid Trial Work 
What is unpaid trial work? 

The general rule is that you should be paid for every hour that you work 

as an employee. You may choose to agree to do a short (e.g. 1 or 2 

hours) unpaid trial to demonstrate to an employer that you have the 

necessary skills to do a particular job. If you are supervised for the whole 

trial and you do not work for longer than is reasonably necessary to show 

that you have the required skills, then the Fair Work Ombudsman will not 

treat this as an unlawful underpayment of wages.  

Unpaid trial work occurs when an employer asks a job applicant to work as 

an employee for a ‘trial period’ and does not pay wages for the period 

worked. 

Genuine volunteer work is not unpaid trial work. When someone 

volunteers their services, they do so for reasons which can include 

gaining experience in an area they want to work in or working for a 

community or charitable organisation. The possibility of an offer of 

employment is not usually a consideration. 

You should always be wary about agreeing to work an unpaid trial period 

for any potential employer. The main reasons job seekers are willing to 

undertake unpaid trial work are: 

 

• they assume that they will be paid for any work carried out; 

• the employer has led them to believe that they have already been 

offered the job; 

• they believe that an employer is legally entitled to get applicants to 

work for a trial period without pay; or 

• they are desperate to do anything which could lead to a job, even if 

the chance of getting paid work is small. 

Unpaid trial work is increasing 

The practice of unpaid trial work appears to be increasing. We know of 

unscrupulous employers who continually employ people on an unpaid 

trial basis because it is cheaper to keep advertising a job than to pay 

wages. 

Trial work can be for a few hours, a few days, a few weeks and 

sometimes even a few months. Unpaid trial work can happen in most 

industries and occupations. It can be in a shop, office, pub or restaurant, 

health centre, factory or a solicitor’s office. You can be asked to wait on 

tables, dig a garden, work a machine in a factory, clean a building, wash 

dishes, type or answer phones. 

Sometimes the employer will be up front about the fact that there will be 

no wages, but most often nothing is said about wages at all. Then, when 

the job seeker asks about wages, they are told that the trial period was 

unpaid. 

Note! 

   
 

thing you should know 

it rarely leads to paid 

work! 

Disclaimer 
This infosheet contains 

information of a general 

nature only 

and is not a substitute 

for professional legal 

advice. You should 

obtain legal advice 

from a lawyer about 

your particular situation 

before acting on 

any of the following 
information. This 

infosheet is designed 

for employees and 

prospective employees 

in Victoria, Tasmania 

and Queensland only. If 

you are not from these 

states, you should 

obtain advice about your 

circumstances as soon 

as possible. 

JobWatch callers who 

have complained about 

unpaid trial work had 

heard about their jobs 

in newspapers, at an 

employment agency, 

by ‘word of mouth’ and 

from notices in shop 

windows. 
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Your rights 

All employees are entitled to proper working conditions while on trial. 

 

Depending on the work done and the terms and conditions of the work, 

there are a range of legal requirements an employer must comply with. 

Proper conditions include the right to: 

 
• be paid the legal minimum rate of pay 

• a healthy and safe workplace; 

• minimum terms and conditions of employment (see below); 

• receive regular pay slips and to have tax deducted from your wages; 

• have superannuation contributions made on your behalf (if eligible); 

• join a union; 

• WorkCover insurance in the event of a work related illness or injury, 

and 

• a workplace free of discrimination. 

Employer obligations 

An employer using the practice of unpaid trial work may be engaging in 

the following unlawful conduct: 

 

• failure to provide minimum terms and conditions of employment, such 

as failure to pay minimum wages or allow meal breaks; 

• failure to record employee information; 

• misleading conduct; 

• failure to comply with requirements relating to WorkCover, payroll tax, 

income tax etc; 

• breach of contract; and 

• the offence of ‘failing to pay certain amounts as required’under the Fair 

Work Act (2009)(Cth). 

 

There are various forms of protection for workers that are set down in law. 

Minimum terms and conditions of employment 

You cannot be provided employment conditions that are less than the 

legal minimum standards. The legal minimum standards are set out in 

Modern Awards, Enterprise Agreements and the National Employment 

Standards under the Fair Work Act 2009. An employment contract 

containing terms and conditions that are less than the minimum standards 

is unenforceable in relation to those terms and conditions, and the Fair 

Work Ombudsman (FWO) or your union may be able to recover money 

owed to you. 

The National Employment Standards 

The National Employment Standards (NES) sets out 12 minimum 

conditions of employment for all employees. For example, the NES 

provides for: 

 

• a maximum of 38 ordinary hours of work per week plus reasonable 

additional hours; 

• four weeks of annual leave for permanent full time employees (pro rata 

if part time); 

• ten days of paid personal leave (including sick and carer’s leave) for 

Note! 

 

 

 
covered by a Modern 

Award or Enterprise 

Agreement, and what 

conditions you are 

Fair Work Infoline on 

13 13 94. 

Case study: Rae sees 

an ad at her job centre 

for a kitchen hand in a 

pizza bar. She applies 

for the job and the boss 

asks her to come in and 

see him. Then he says 

he would like her to do 

a week’s ‘trial’ in the job 

and if she is good, the 

job will be hers. Rae 

completes the week’s 

trial, does not get the job 

and does not get paid. 
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permanent full time employees (pro rata if part time) plus two days of 

unpaid carer’s leave per occasion for all employees, including casuals; 

• two days of paid compassionate leave per occasion for permanent 

employees; 

• 12 months of unpaid parental leave for eligible employees; 

• the payment of superannuation contributions; and 

• minimum notice of termination and redundancy pay for eligible 

employee 

 

Modern Awards 

Most employees are also covered by a Modern Award or Enterprise 

Agreement. These provide minimum conditions additional to those set out 

in the NES and also provide for minimum wages. 

 

Underpayments 
When you are paid less than your minimum wage rate or you don’t receive 
other entitlements, this is called an underpayment. Entitlements that can 
be claimed through the Fair Work system include: 

 

• underpaid wages;  

• leave and termination payments, such as for untaken annual leave, 

pay in lieu of notice and redundancy pay. 

• any payments owing under a Modern Award or Enterprise Agreement, 

such as allowances, loadings etc. 

• superannuation, if you are entitled to it under a Modern Award, 

Enterprise Agreement or employment contract. 

• entitlements under an employment contract on a subject matter that is 

covered by the National Employment Standards (NES), or that may be 

covered by an Award (regardless of whether you are covered by an 

Award), such as wages, commissions, allowances and leave 

payments. 

• payment for untaken long service leave, but only if you are entitled to 

long service leave under an Enterprise Agreement or employment 

contract, under a preserved pre-Modern Award entitlement, or if you 

are claiming long service leave under state legislation along with other 

federal entitlements. For further assistance, contact JobWatch, your 

union, or a lawyer. 

 
If you are being underpaid, or not paid any of these entitlements, you can 
take steps to recover the money that is owed to you. These steps are 
summarised below. You have 6 years from when the payment became 
due to file a claim in court for the amount owed to you. 

 

As a first step, you should consider writing to your employer demanding 
payment of your unpaid entitlements and/or provision of payslips by a 
certain time, e.g. within 7 days from the date of your letter. You should 
inform your former employer that if it does not pay, you will file a complaint 
with the Fair Work Ombudsman (FWO) without further notice. You should 
also keep a copy of your letter of demand for future reference. 

Have you been unpaid or 

underpaid? 

Read JobWatch’s 

‘Getting Paid and 

Underpayments’ 

infosheet and ‘Make a 

Small Claim Under the 

Fair Work Act 2009 

Toolkit’ for more 

information on what you 

can do to recover your 

money. 

1. Letter of Demand 

 

The Fair Work Infoline 
 

(13 13 94) can tell you 

if you are covered by 

the NES, a Modern 

Award or an 

Enterprise 

Agreement and what 

 

Note! 

Sample letters of 
 

demand can be 

found on the 

JobWatch website. 
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2. Fair Work Ombudsman Request for Assistance 
If your employer has not paid the correct entitlements and/or provided 
payslips, the most cost-effective and straightforward way to recover 
those entitlements is by lodging a Request for Assistance with the FWO, 
by registering for a free account on their website. You can then lodge 
your request. The FWO may investigate the matter and try to resolve it 
through mediation, the issuing of a compliance notice to the employer, or 
court action. 
 
File your FWO Request for Assistance as soon as possible because your 
employer may lose your employment records or go out of business. You 
should make your FWO complaint well before the 6 year time limit so that 
the FWO has time to process and investigate your complaint and you 
have time to go to court if the FWO process is unsuccessful. 

 

3. Court Proceedings 

If the FWO cannot recover your entitlements and will not be taking your 

matter to court on your behalf, you can commence proceedings under 

the Fair Work Act 2009 (Act) in the Federal Circuit and Family Court of 

Australia. 

Depending on the amount of your claim, you could elect to use the 

relatively informal small claims process. To use the small claims process, 

the amount of your claim must be less than $100,000. 

This process is designed for use by self-represented employees claiming 

employment entitlements only, and legal representation is not required. 

Through this process, you can seek compensation for the underpayment.  

If you elect not to use the small claims process, you may be able to seek 

both compensation and also penalties against the employer for 

contraventions of the Act. Legal advice is recommended. 

Where the employer is required to keep records of hours worked and 

amounts paid and has not done so, the onus is on the employer to 

disprove your claims about these matters. Additionally, legal costs are 

generally not awarded against the losing party, except in limited 

circumstances, including if a party: 

 

• instituted the proceeding vexatiously or without reasonable cause; or 

• caused costs to be incurred because of an unreasonable act or 

omission in connection with the conduct of the proceeding. 

It is also possible to file a claim for damages for breach of an employment 

contract in a state court or tribunal. This can be complex and expensive 

and carries the risk of paying the employer’s legal costs if unsuccessful. 

 

Underpayment Offence 

From 1 January 2025, Employers will be committing the criminal offence 

of ‘failing to pay certain amounts as required,’ established by the Fair 

Work Act (2009)(Cth) if they; 

 

• are required to pay an amount to an employee or on behalf of or for 

the benefit of an employee under the Fair Work Act 2009 (Cth), or an 

industrial instrument or transitional instrument; and 

 

• the employer engages in conduct that results in a failure to pay the 

 

 
 

union, or a lawyer. 

Note! 

For a more detailed 

explanation, see 

the JobWatch self- 

representation kit 

 
‘Making a small claim 

under the Fair Work 

Act 2009’. 

Note! 

Contact the court 

regarding the 

 

 

See JobWatch’s 

‘Unfair Dismissal,’ 

‘General Protections 

Dispute Involving 

Dismissal’ and 

‘General Protections 

Dispute Not Involving 

Dismissal’ Fact 

Sheets for more 

information. 

Fair Work Ombudsman 
Phone: 13 13 94 
Website: 

fairwork.gov.au 
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required amount to, on behalf of, or for the benefit of, the employee in 

full on or before the day when the required amount is due for 

payment. 
 

The employer must intend for the underpayment to occur and errors will 

not be caught by the new offence.  

The FWO is able to investigate suspected criminal underpayment 

offences and may the refer matters to the Commonwealth Director of 

Public Prosecutions or the Australian Federal Police for consideration 

and possible prosecution. A successful prosecution can result in 

imprisonment, a fine or both.  

 
Where to get help 

JobWatch’s free and confidential Telephone Information Service 

P: (03) 9662 1933 (Melb Metro), 1800 331 617 (Regional Vic, Qld, Tas) 

W: jobwatch.org.au 

 
International Students Employment and Accommodation Legal Service 

(ISEALS) 

P: 1800 056 449 

E: info@studymelbourne.com.au 

 
Fair Work Infoline (Office of the Fair Work Ombudsman) 13 13 94 

Fair Work Commission 1300 799 675 

Community Legal Centres Australia 02 9264 9595 

ACTU Worker Information line (for referral to a union) 1300 362 223 

Law Institute of Victoria’s Legal Referral Service 03 9607 9311 

Queensland Law Society (for referral to a lawyer) 1300 367 757 

Law Society of Tasmania (for referral to a lawyer) 03 6234 4133 
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